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In this paper, we discuss the concentration of state-owned companies as water supply and sanitation service providers in Brazil. We also analyse the
content of the contracts signed between these companies and municipalities to verify the existence of well-defined goals.

Introduction

overnment-owned water supply and sanitation

companies serve most of the urban population in

developing countries (Marin, 2009). Brazil has
the same scenario. State-owned companies (SOCs) serve
more than 70% of the urban population, even though
municipalities are responsible for water supply and sanita-
tion (WSS) services (SNIS, 2018). Private companies are
responsible for providing these services to only 7% of the
urban population.

There is a concentration of WSS service provision in
SOC:s due to the sector’s historical evolution. As will be
shown later in this paper, there have been incentives for
municipalities to delegate WSS services to them since the
1970s. Currently, some barriers hinder private companies
from entering this market. However, there is a reform un-
der discussion in Congtess to change the WSS Federal Law
and allow for openings.

The purpose of this paper is to discuss the concentration
of SOCs as WSS service providers and to explore the con-
tent of the contracts signed between these companies and
municipalities to verify the existence of goals in these con-
tracts. To achieve these aims, the paper is structured as fol-
lows. First, we present the sector’s historical evolution and
its implications for WSS service provision. Then, we assess
the WSS service contracts between south-eastern Brazilian
municipalities and SOCs. Finally, we comment on some

initial findings, such as the precariousness of WSS service
contracts, and offer ideas for further research.

The water and wastewater provision framework

We divide the Brazilian WSS sector framework into three
phases: (i) The National WSS Plan - 1970-1990; (ii) WSS
Federal Law — 2007 until now; and (iii) the current WSS
Regulatory Reform. Below, we present the main character-
istics of each phase and its implications for WSS service
provision.

The National WSS Plan (PLANASA, 1970-1990)

During the Brazilian military period (1964-1985), the
national government defined the expansion of WSS service
coverage as a national priority. As a way to tackle this chal-
lenge, Decree-law 949 of 1969 authorised the National
Housing Bank (BNH) to apply its resources and FGTSs'
resources to financing operations for the implementation
or improvement of WSS systems.

In 1971, BNH implemented PLANASA. The objectives

of the plan were:

“1) to supply, by 1980, drinking water, to more than 80% of
the urban population in at least 80% of Brazilian cities and
all metropolitan regions;

2) to serve, by 1980, the metropolitan regions, capitals and
larger cities with adequate sanitation services;

" Master student at Rio de Janeiro Federal University, Rio de Janeiro, R], Brazil. Researcher at the Center for Regulation and Infrastructure Studies (FGV

CERI), Rio de Janeiro, RJ, Brazil. E-mail: juliana.smiderle@fgv.br

" Master student at Rio de Janeiro Federal University, Rio de Janeiro, R], Brazil. Researcher at the Center for Regulation and Infrastructure Studies (FGV

CERI), Rio de Janeiro, R]J, Brazil. E-mail: morganna.capodeferro@fgv.br

" Bachelor student at Getulio Vargas Foundation, Rio de Janeiro, R], Brazil. Research intern at the Center for Regulation and Infrastructure Studies (FGV

CERI), Rio de Janeiro, RJ, Brazil. E-mail: pedro.fernandes@fgv.br

de Janeiro, RJ, Brazil. E-mail: edson.goncalves@fgv.br

ok

Janeiro, R], Brazil. E-mail: joisa.dutra@fgv.br

" Professor, FGV School of Economics, Rio de Janeiro, R], Brazil. Researcher at the Center for Regulation and Infrastructure Studies (FGV CERI), Rio

" Professot, FGV School of Economics, Rio de Janeiro, RJ, Brazil. Head of the Center for Regulation and Infrastructure Studies (FGV CERI), Rio de

" FGTS is the ‘Guarantee Fund for Time of Service,” a severance indemnity fund for workers. Companies must pay 8 percent of monthly pay into an
account held in the name of the employee at CEE The balance is only available on dismissal without cause, retirement, and in certain other situations (for

example, to finance the purchase of housing).

Network Industries Quarterly | Vol. 22 | N°1 | March 2020 7



3) to provide, as much as possible, simpler sanitation services
to smaller cities and towns” (De Almeida, 1977).

SOC:s were created to distribute PLANASA’s investments
at the state level. BNH allocated investments with priority
to SOCs. Thus, municipalities had an incentive to delegate
service provision to SOCs in order to receive investments.
The objective in adopting this model was to facilitate the
control of loans and to enable financial self-sustainabili-
ty through cross-subsidy between municipalities. Con-
sequently, SOCs became responsible for providing WSS
services to 70% of Brazilians (Jorge, 1992).

According to Decree-law 949 of 1969, the SOCs should
submit a proposal annually to the BNH with new tariff
levels. The Ministry of the Interior, the ministry linked
to the BNH, issued the rules regarding the calculation of
tariff levels. Following evaluation by BNH, the Ministry
of the Interior would decide whether to revise the tariffs
charged by SOC:s. As it turns out, the BNH and the Min-
istry of the Interior both regulated services at the time.

Jorge (1992) states that because of PLANASA, sanitary
conditions in urban areas, especially water supply, signifi-
cantly improved. The author estimates that in the 1980s,
urban water supply reached 80% of the population. How-
ever, the advance in sewage collection was not so signifi-
cant, reaching only 32.4% of the population at that time.

Decree-law 2,291 dissolved BNH in 1986, which brought
the end of PLANASA. Investments in the sector declined,
and advances in WSS service expansion stalled. The insti-
tutional architecture remained unchanged: SOCs mostly
continued to perform service provision (as they still do).

WSS Federal Law n° 11,445 — 2007 until now

It was only in 2007 that a legal framework for the WSS
sector was established, with the enactment of Federal Law
No. 11,445. The law states that the WSS service holder
(municipalities) is responsible for the planning, regulation
and provision of these services. Both the regulation and
the provision of the service can be exercised or delegated
to another party.

The WSS Federal Law did not clearly define who the
holder of the service is (municipality, state or union). Rec-
ognition of municipalities as service holders already existed
as an interpretation of the Federal Constitution. In fact,
the Federal Supreme Court only accepted this definition
after the Unconstitutionality Action (ADI) 1,842 case in
2015. The interpretation given is that the municipality
is the service holder, except in the case of a metropolitan
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region, where the municipalities and the state are jointly
responsible for WSS services.

As service holders, municipalities can provide WSS ser-
vices by choosing among three options: (i) the provision
may be performed directly by the service holder, which
does not need to sign any contract; (ii) the provision may
be performed indirectly through delegation to a SOC by
way of agreement of a “programme” contract (according to
the Public Consortia Law — Law No. 11,107 of 2005); or
(iii) the provision may be delegated to a private company,
although it must be done through a concession or PPP
contract, with prior bidding and according to the law gov-
erning each case (Concessions Law — Law No. 8,987 of
1995; and the Public-Private Partnerships Law (PPP — Law
No. 11,079 of 2004).

The current framework is that SOCs are responsible for
providing water to 72% of the total population with water
access. Although there is legal provision for private part-
ners to act as WSS providers, their representativeness is low
— only 7%. Municipalities then make the provision for the
other 21% (SNIS, 2018).

In terms of regulation, although it is also a service holder
responsibility, it can be exercised at either municipal, re-
gional or state levels. It is worth mentioning that the WSS
Federal Law determined that the designation of the reg-
ulatory entity is one of the conditions for the validity of
WSS service contracts. Despite this, less than half of Bra-
zilian municipalities have a defined WSS service regulator
(IBGE, 2017).

Currently, 52 competent regulatory authorities regulate
WSS services in the country: 25 state entities; 22 munici-
pal entities; and five regional entities (ABAR, 2019). There
is a multi-level governance structure of the Brazilian WSS
sector due to its decentralisation.

WSS Regulatory Reform

Given the limited access to WSS — about 33 million Bra-
zilians still do not have access to the water supply and 95
million lack sewage collection (SNIS, 2018) — and the lack
of public resources for investment, the federal government
adopted a strategy to open this market to private capital.
Hence, Congress began discussing a WSS legal framework
reform in 2018 to attract the necessary investment for the
universalisation of WSS services.

Among the proposed amendments, three stand out: (i) to
establish the National Water Agency (ANA) as the WSS
services regulatory supervisor; (ii) to introduce equal con-
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ditions for competition; and (iii) to incentivise regional-
ised provision.

The reform gives ANA the power to create national ref-
erence standards to promote uniform WSS service regula-
tion. Municipalities where the regulatory agency follows
ANA’s reference standards will receive federal funds with
priority.

Another of the reform’s amendments is a prohibition of
‘programme’ contracts. Under this amendment, it will
only be possible to renew current ‘programme’ contracts
once. These renewed contracts will necessarily be adapted
to meet the same requirements as the concession contracts.
After this transition period, the ‘programme’ contracts will
be completely terminated and any contract signed with the
municipality must follow the concession contract model.
This will guarantee equal conditions for both private and
public service providers. It will no longer be possible to
hire a SOC without a prior bidding process. This proposal
is being widely criticised, especially by SOCs, which will
lose their preference in service provision.

Finally, regionalised provision is incentivised by prioritis-
ing access to federal investment. Regionalised provision
occurs when a group of municipalities delegates the pro-
vision of their services to one company by signing only
one contract. States will form these groups of municipal-
ities (or blocks) to generate scale gains and guarantee the
technical and economic-financial viability of WSS services.
The advantage offered by this regionalised arrangement is a
simplification of sector governance.

We conclude that the main proposals are moving towards
a centralised approach as they attribute more capability to
the union and the states. There are two main reasons for
moving towards this model. First, the technical capacity
of the municipalities is less than that of the states and the
union and, second, the main financier of the sector is the
federal government.

Contract assessment

To contribute to the discussion on sector reform, we turn
our attention to ‘programme’ contracts, aiming to answer
the following question: what do we mean by ‘programme’
contracts? The focus of our analysis is on verifying the
existence of well-defined contractual goals in the existing
‘programme’ contracts in south-eastern Brazil. Around
42% of Brazilians live in this region (IBGE, 2018), and
53% of Brazilian GDP is concentrated there (IBGE,
2017).

" See FGV CERI (2019).
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Our analysis considers well-defined goals to be those
called SMART: specific (S), measurable (M), attainable
(A), realistic (R) and with a given timeframe (T) (Cruz
and Sarmento, 2019).

We consider that the goals will meet the criteria of speci-
ficity (S) and measurability (M) if the contract includes at
least one of the following indicators: (i) coverage of water
and sewage services; (ii) a reduction of distribution losses;
or (iii) expansion of sewage treatment. In addition, we con-
sider that the goal has a given timeframe (T) if the indica-
tors have clear deadlines. We cannot evaluate whether the
goals are attainable (A) or realistic (R) because this would
require information regarding the companies’ investment
capacities, which we do not have access to.

The analysis covers the ‘programme’ contracts signed
between the municipalities and companies in the follow-
ing states: Rio de Janeiro (Rio de Janeiro State Water and
Sewerage Company — CEDAE); Espirito Santo (Espiri-
to Santo Sanitation Company — CESAN); Minas Gerais
(Minas Gerais Sanitation Company — COPASA); and Sao
Paulo (Sa0 Paulo State Basic Sanitation Company — SABE-
SP). These companies serve respectively 70%, 67%, 68%
and 57% of the municipalities in the states (SNIS, 2018;
IBGE, 2018).

Table 1 summarises the number of municipalities served
by these SOCs and the sample of municipalities whose
contracts we access and analyse. It is worth noting that it is
possible to provide WSS services without a formal instru-
ment of delegation (contract).

Quantity of Qu.ar?tlty. ‘.’f Quantity of
L municipalities
municipalities contracts
whose contracts
served' analysed?
we accessed
Espirito Santo's SOC 52 39 40
Minas Gerais's SOC 581 555 618
Rio de Janeiro's SOC 64 60 60
Sao Paulo's SOC 369 363 363
Total 1.066 1.017 1.081

" Source: SNIS (2018)
# A municipality may have signed two contracts - one for water supply services
and other for sanitation services.

Table 1. Summary of the contracts analysed
Source: SNIS (2018)

Figure 1 shows the results of our analysis. According to
the definition adopted, on average 55% of the contracts
accessed in the south-eastern region lack well-defined goals.?
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Figure 1. Panorama of the existence of well-defined goals
in contracts signed between SOCs and south-eastern
Brazil municipalities
Source: Authors” own compilation

The companies in Sao Paulo and Espirito Santo States are
among those with the highest proportion of contracts with
well-defined goals — approximately 80%. One hypothesis
is that their contracts are, on average, more recent. This
hypothesis is relevant as the WSS Federal Law (Article 11)
establishes the existence of contractual goals as a condition
for the validity of contracts. Of the Sao Paulo state compa-
ny’s contracts that we analyse, 83% of them were signed af-
ter 2007. This was the same year that the WSS Federal Law
was enacted. We find that all the contracts signed within
the legal framework contain well-defined goals.

In the case of the Espirito Santo state company, 93% of
the contracts accessed were signed after 2010. A striking
detail is that more than half of them were signed in the last
two years. The contracts demonstrate efforts to regularise
service provision during the WSS reform discussion.

The Rio de Janeiro state company finds itself in a worse
position as in almost all the contracts analysed it does
not have well-defined goals. The result is not compatible
with the fact that 73% of these contracts were signed after
2007. This highlights the company’s non-compliance with
the legal provision. In general, this company’s contracts do
have a target plan attached but it does not fit the definition
used in this analysis.

In the case of the Minas Gerais state company, more than
60% of the contracts accessed were signed prior to the
WSS Federal Law, which may partly explain the absence
of well-defined goals. Overall, 87% of the contracts signed
after 2007 have well-defined goals.
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Concluding Remarks and Further Research

The concentration of SOCs as WSS service providers is
historical as investments were allocated to them with pri-
ority during the PLANASA period. The barrier imposed
on the entry of private companies into the market fosters
the maintenance of this situation. SOC hiring is facilitated
by the bidding waiver.

The governance of the WSS sector in Brazil is multi-level
because of its allocation of responsibilities to each munic-
ipality. This adds complexity to the governance of WSS
service provision and can be an obstacle to development of
the sector. The sectorial framework reform is an atcempt to
drive the sector towards universal access to WSS services
for the entire population.

Our preliminary analysis of ‘programme’ contracts shows
the difficulty in public access to these contracts, and also
their precariousness. From 2007, every contract should
have had well-defined goals. We recognise that some of
the companies analysed partially advanced by including
clear goals in their contracts after 2007, but not all. The
lack of well-defined goals makes it difficult to monitor the
provision of WSS services. Without goals, there is no way
to verify compliance.

In this paper, we have only analysed contracts, although
we recognise that they are only one of the instruments that
promote quality in service provision. We also recognise
that the regulator can raise standards leading to progres-
sive expansion and increased quality of services. Lastly, it
is worth mentioning that there is a duty of legal regulation
to guarantee compliance with the conditions and goals es-
tablished in contracts.

For further research, we wonder about the existence of a
benchmarking contract and the enforcement of them. Do
regulators verify the achievement of the goals agreed in the
contracts? Do regulators impose penalties when the goals
are not met? Do they offer bonuses that encourage the ser-
vice providers to pursue the achievement of these goals?
These are questions that we aim to answer with a broader
rescarch agenda regarding Brazilian WSS governance and
regulation.
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