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RESUMO

Esta tese explora a interagdo entre os poderes Judicidrio e Legislativo no Brasil, com foco no
Supremo Tribunal Federal (STF) e seu papel politico crescente em uma sociedade altamente
polarizada. Por meio de trés estudos interconectados, a dissertagdo examina como a polarizagio
politica e afinidades ideoldgicas moldam as percepgdes dos cidaddos sobre a legitimidade judicial,
com foco em casos de corrupgdo envolvendo politicos de destaque. O primeiro artigo investiga o
efeito da polarizagdo ideoldgica na confianga publica nas decisdes judiciais. O segundo artigo
aprofunda a relacdo entre afinidade politica e confianc¢a nos julgamentos judiciais. O terceiro artigo
volta-se ao poder legislativo, analisando por que os legisladores brasileiros, apesar das criticas
retdricas, geralmente evitam retaliar o Judicidrio com medidas praticas. Os resultados contribuem
para a literatura sobre a judicializagdo da politica e as dinamicas complexas entre os poderes

legislativo e judicial no Brasil.
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ABSTRACT

This dissertation explores the interaction between Brazil’s judiciary and legislative branches,
particularly examining the Supreme Federal Court (STF) and its growing political role in a highly
polarized society. Through a series of three interconnected studies, the dissertation examines how
political polarization and ideological affinities shape citizens’ perceptions of court legitimacy,
focusing on corruption cases involving high-profile politicians. The first paper investigates the
effect of ideological polarization on public confidence in court decisions. The second paper delves
into the relationship between political affinity and trust in judicial rulings. The third study shifts
focus to the legislative branch, analyzing why Brazilian legislators largely refrain from retaliating
against the judiciary, despite verbal confrontations regarding court rulings that impact legislative
interests. The findings contribute to the literature on the judicialization of politics and the complex

dynamics between Brazil's legislative and judicial institutions.

During the preparation of this work, the author used ChatGPT to fix grammar errors and improve the clarity of the
text. After using this tool, the author reviewed and edited the content as needed and takes full responsibility for the
final version of the publication.
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Chapter 1: Introduction:

In recent decades, courts have emerged as pivotal actors in the political arena, convicting
high-profile politicians and ruling on complex and often controversial issues. This trend is
particularly evident when judicial decisions intersect with macro-political concerns, such as
corruption, turning the judiciary into a central player in shaping political landscapes. Across
various countries, this judicial prominence has been highlighted through high-profile cases like the
conviction of Silvio Berlusconi in Italy, the imprisonment of several former Peruvian presidents,
and the legal battles involving Cristina Kirchner in Argentina, Donald Trump in the United States,

and the arrest of Brazilian former President Luis Inacio Lula da Silva.

While the judiciary’s influence on political issues is growing, this shift raises significant
concerns about how citizens perceive court decisions, particularly in politically polarized contexts.
In such environments, people tend to interpret judicial rulings through a partisan lens, resulting in
divergent levels of trust in courts based on whether the decision aligns with their political
preferences. For example, public opinion surrounding Donald Trump’s legal challenges in the
United States is sharply divided. A significant portion of the population views his indictment as
politically motivated, while others see it as a necessary step to uphold the rule of law. This
polarization poses challenges for maintaining public confidence in the judiciary, underscoring the

need to investigate how political factors influence citizens’ trust in court rulings.

Beyond the conviction of high-ranking politicians, the judicialization of politics—a term
describing the increasing reliance on courts to resolve moral dilemmas, policy disputes, and
political conflicts—has also become a global phenomenon (Hirschl, 2006). This shift is evident in

countries worldwide, where courts have taken a more active role in political decision-making
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(Hirschl, 2006; Hirschl, 2008; Nunes, 2010; Arguelhes et al., 2016; Pimentel, 2020). Global events
such as the 2000 U.S. presidential election, South Africa’s constitutional reforms, Germany’s role
in the EU, the Chechen war, and Argentina’s economic policies illustrate how courts have

increasingly shaped political matters (Hirschl, 2006).

This growing judicial involvement demonstrates how legislative deference to courts has
expanded across various regions. Courts now frequently intrude into domains traditionally
reserved for legislatures and executives, accelerating the process through which political agendas
are shaped by judicial intervention (Hirschl, 2008). Courts have become critical players in
resolving complex political issues in this global context, emphasizing their role in democratic

governance.

Research Problem

This thesis addresses how political polarization and ideological incongruence between
citizens and court decisions influence public trust in the judiciary. In polarized environments like
Brazil, where political leaders frequently face judicial intervention, citizens may be more likely to
distrust rulings that do not align with their political preferences. This raises critical questions: How
does ideological congruence or incongruence shape citizens’ confidence in court decisions? How
does a polarized political landscape affect perceptions of judicial fairness? Moreover, how do these
dynamics manifest in cases involving prominent political figures like Lula and Bolsonaro? Chapter

2 and Chapter 3 of this thesis explore these questions in detail.

Chapter 2 investigates the relationship between citizens’ ideological (in)congruence with
court decisions and their confidence in those rulings, particularly in the Brazilian context. Despite

Brazil’s highly polarized political environment, the study finds that citizens trust court decisions
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when their favored political leaders are not directly threatened. Interestingly, no significant
differences in trust levels were observed across different ideological groups, suggesting that factors

beyond political alignment play a role in shaping public perceptions of judicial legitimacy.

The relevance of this chapter lies in its contribution to the growing literature on political
identity and institutional trust, particularly regarding the judiciary. While much research has
explored the influence of partisanship and political preference on institutional trust, fewer studies
have examined the specific impact of ideological congruence on citizens’ confidence in court
decisions. Given the country’s highly polarized political climate and the judiciary’s involvement
in adjudicating high-profile corruption cases, the Brazilian case offers a unique opportunity to
investigate these dynamics. This thesis seeks to fill this gap by examining how political affinity
influences trust in court rulings involving prominent politicians and considering the broader

implications of these findings for democratic governance.

Political Affinity and Judicial Trust

Chapter 3 delves further into the relationship between political affinity and judicial trust by
analyzing how political identity affects perceptions of judicial fairness, particularly in cases
involving prominent figures in Brazil like Lula and Jair Bolsonaro. The findings indicate that
political affinity significantly influences citizens’ willingness to accept court decisions, with
supporters of both Lula and Bolsonaro showing strong trust in their preferred politicians, even
when they face convictions. This chapter contributes to the literature by bridging two fields of

research: identity-based ideological biases and citizens’ confidence in judicial institutions.

Several scholars have explored the factors contributing to citizens’ distrust of court

decisions, focusing mainly on partisanship and candidate preference (Anduiza et al., 2013; Bolsen
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et al., 2014; Boas et al., 2019). However, these studies often overlook the impact of ideological
congruence and fail to fully account for how political polarization shapes perceptions of judicial
fairness. In polarized settings, citizens may be more likely to view court rulings as politically
motivated, especially involving leaders from opposing ideological camps. As Durr et al. (2000)
suggest, ideological incongruence between a court’s ruling and voters’ preferences increases
distrust in the judiciary, highlighting the importance of political context in shaping perceptions of

judicial fairness.

Judicialization of Politics

In Chapter 4, the focus shifts from individual cases to the broader issue of the
judicialization of politics. This chapter examines how courts have increasingly taken on a more
prominent role in political decision-making in Brazil and globally. It explores the consequences of
this shift in democratic governance. The chapter highlights how more judicial intervention in
political matters has led to tensions between the executive, legislative, and judicial branches, with

courts often acting to check the other branches’ power.

Furthermore, Chapter 4 explores why legislative retaliation against the judiciary remains
rhetorical, mainly in Brazil, despite growing dissatisfaction with judicial involvement in specific
policy areas. The analysis argues that Brazil’s fragmented, multiparty political system makes it
difficult for legislators to mount a unified challenge against the judiciary, leading to a reliance on
rhetorical threats rather than concrete actions. This chapter contributes valuable insights into the
dynamics of judicial-legislative relations in Brazil and enhances the broader literature on judicial

independence and accountability.
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A key strength of this study is that it directly gathered responses from parliamentarians and
their staff, allowing for the collection of empirical data to substantiate the research’s claims. The
primary findings show that while legislators express dissatisfaction with judicial intervention in
behavioral issues, privileged jurisdiction, and electoral legislation, this discontent does not
generate enough momentum to overcome the coordination challenges necessary to oppose the
judiciary. The only issue capable of uniting legislators in opposition to judicial actions is the

distribution of earmarks.

This conclusion aligns with the literature suggesting that legislators often cannot predict
the outcomes of proposed laws. In contrast, through post-enactment review, the judiciary can align
legislation with public needs by overturning failed laws. This strategy allows legislators to
maintain their popularity, as courts can retroactively adjust unintended consequences of legislation

(Voigt & Salzberger, 2006; Whittington, 2003; Huber & Shipan, 2002).

Thus, Congress members refrain from confronting the Supreme Court on issues like
behavioral matters, privileged jurisdiction, and electoral laws because these issues fail to generate
sufficient support for overturning court rulings, making such opposition a high-risk strategy.

Instead, rhetorical threats provide legislators with a safer, more politically advantageous path.

In summary, this thesis seeks to explore the evolving role of courts as political actors,
particularly in contexts of heightened political polarization and ideological division. By examining
how citizens’ political affinities and ideological (in)congruence influence their trust in judicial

decisions, this research sheds light on the complex relationship between politics and the judiciary.

Through a focus on the Brazilian context—where judicial intervention in cases involving

high-profile political figures like Lula and Bolsonaro has sparked significant public debate—this
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study contributes to broader discussions on judicial legitimacy, public trust, and democratic
governance. The findings presented across the chapters of this thesis aim to deepen our
understanding of how political identities shape perceptions of judicial fairness and the conditions
under which courts play a decisive role in resolving political disputes. As the judicialization of
politics continues to rise globally, this research emphasizes the importance of courts in upholding

democratic principles while navigating the challenges posed by polarization and public scrutiny.
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Chapter 2: Ideological Polarization and Judicial Decision

Abstract

Courts are expected to be impartial when judging political leaders. However, with acute
political polarization, citizens may not see courts as unbiased. To what extent does people’s
perception of fairness depend on their political ideology? We address this question through a
preregistered web experiment in Brazil. It shows that divergent ideological types presented equal
levels of confidence in court decisions. This pattern persisted in scenarios of congruence (the
rejected candidate is convicted) and indifference (neither the preferred nor the rejected candidate
is convicted) with regard to judges’ verdicts. However, in case of incongruence (the preferred
candidate is convicted), the level of trust in the justice system diminished. The results suggest that
confidence in courts varies when the preferred candidate receives a guilty verdict only. Thus, voters
consider courts an unbiased institution to resolve governmental corruption only when their

preferred candidate is not the defendant.

Keywords: Polarization, Judiciary, Ideology, Corruption, Court Confidence
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Introduction
Like many other democracies, Brazil has been marked by a sharp increase in political
polarization since the mass protests that took place in the country in 2013. One of the poles was
occupied by the Left, the Workers Party, anchored to the image of former President Luiz Inacio
Lula da Silva, representing the traditional politics eroded by successive corruption scandals and
economic recession. The other pole supported Bolsonaro, who promised a “new clean politics”

based on an anti-establishment and an anti-partisan political platform.

Hunter and Power (2019) claim that this increase in polarization was visible both to the
public at large and to the political and economic elites. According to them, polarization also swept
the country during the 2018 elections. The number of voters who voted for a candidate from one
of the extreme poles was near that relative to those who expressed a strong dislike for either

candidate.

This game of polarized groups has been relatively stable, with each group feeding on the
radical opposition of political identities and preferences. Such polar groups do not converse with
each other and tend to consume information that only reinforces their prior beliefs, by rejecting
any information that contradicts their values (for example, left-wing groups highlight the economic
prosperity when the Workers’ Party was in charge, while right-wingers focus on corruption
scandals). Therefore, they do not pay attention to news that can jeopardize their respective
“comfort zones.” In a polarized environment, it is reasonable to expect court decisions to be

controversial, to say the least.

During the last decade, in parallel to the polarized environment, the Brazilian judicial
system has increasingly come to the fore as a political protagonist. The Supreme Court and the

lower courts have convicted politicians from several parties. Many of those politicians belonged
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to legislative coalitions supporting the executive branch in exchange for political and financial

resources.

More recently, several left-wing supporters increased their questioning about the courts’
impartiality because of the conviction and arrest of former President Luis In4cio Lula da Silva.
However, the skepticism about institutional impartiality is not an exclusive trait of left-wingers.
When the Brazilian Prosecution Office began an investigation on the son of President Jair

Bolsonaro, Senator Flavio Bolsonaro, right-wingers called it political persecution.

Different theories tried to explain the origins and the motivation of citizens’ distrust in
courts’ decisions. Scholars have mainly focused on partisanship and candidate preference
(Anduiza et al., 2013; Bolsen et al., 2014; Boas et al., 2019). However, they neither took into
account citizens’ (in)congruence with court decisions nor the ideologically polarized context as
observed in Brazil. In politically polarized environments, as in Brazil, it is expected that people
may distrust judicial verdicts, especially those where political leaders are convicted. Voters may
prefer to distrust courts’ decisions rather than abandon favorite politicians. As Durr et al. (2000)
argued: ideological incongruence between verdicts and voters’ preferences increases distrust of the
judiciary.

Our study aims to verify the extent to which congruence/incongruence of people’s
ideological preferences with judicial decisions impacts their trust in the judiciary. We suggest that
courts’ decisions predominantly enjoy citizens’ credibility. Although the intense polarized political
environment, citizens understand courts’ decisions as accurate and reliable, when their favorite
politician is not at risk. That is, if courts decide to convict a politician that is not citizens’ favorite

one, the citizens will trust this decision. These results represent a contribution to the literature on
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court confidence. They reveal that citizens will distrust courts’ decisions only in a specific

situation: when courts convict a politician that is the individual’s favorite one.

The paper is organized as follows: First, we discuss the effect of ideological polarization
on citizens’ confidence in court decisions. Given that courts have been judging controversial
political issues, these institutions may face a lack of legitimacy. Second, we focus on the literature
on Brazil’s judicial system and polarized political context, because the Brazilian judiciary has
become an unprecedented political protagonist. Third, we describe our methodology and define
the variables. Fourth, we present our descriptive analysis and results. Finally, we identify our

contribution, connecting and comparing the literature with our findings.

Polarized Context and the Brazilian Judiciary

The Brazilian courts have increasingly come to the spotlight. The judiciary system has
convicted politicians from several parties. Many of those politicians have received bribery in
exchange of political support to the executive branch. The country’s multiparty coalition system
has always required presidents to build and sustain majorities in Congress through political horse
trading. Many Brazilians rightly associate this process with corruption. Indeed, Brazilian political
arrangements are rife with corruption and politicians from many parties have been convicted of

crimes, and many more face accusations of criminal behavior.

Since Brazil’s return to democracy in 1985 after two decades of military dictatorship, there
have been many corruption scandals at all levels of government. At the federal level, three episodes
stand out. The first involved President Fernando Collor, who, facing certain conviction by the
Senate after being impeached by the Chamber of Deputies, resigned in 1992 due to accusations of

massive personal enrichment. The second one was the Mensaldo affair (literally “big allowance™)

10



" FGV EBAPE

during the first term of President Lula, involving regular payments to lawmakers of coalition
parties in return for congressional support. The third, and most relevant, was Operagdo Lava Jato
(Operation Car Wash), beginning in 2014 during the second term of Lula’s successor (and PT
member) Dilma Rousseff, involving huge kickbacks to politicians and parties from construction
contracts with the government-controlled oil company Petrobras. Perceiving that the bribery
accusations tainted the Labor Party’s image, its opponents firmly advocated relentless actions
against malfeasance. On the other hand, PT followers, trying to defend their leaders, contested
illegal procedures during the investigation and prosecution phases, such as illegal wiretaps and

partiality of the judge in charge of the investigation.

The corollary of the corruption fight in Brazil came with the conviction and arrest of the
former President Luis Inacio Lula da Silva. The PT’s main political leader is one of the most
beloved/hated politicians in Brazil. While the majority of the public opinion favors the struggle
against corruption, a substantial fraction interpreted this as a move to sideline Lula from running

for the presidency in 2018.

In this context, Jair Bolsonaro emerged as the leading symbol of the anti-PT feeling
prevalent in Brazilian society. Bolsonaro, a longtime backbench member of the Chamber of
Deputies, seized the opportunity and adopted a strident anti-corruption rhetoric that resonated
strongly with the public. In the end, he won the election by successfully exploiting social networks
to disseminate his belligerent discourse. In this effort, he was hugely successful, building a robust
and single-minded following, popularly called “Bolsominions” (Minions are characters of the
Despicable Me movie series, whose most evident temperament is impulsiveness and weak self-

control).

11
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While checks and balance organizations were revealing the Workers Party’s wrongdoings,
Bolsonaro and his followers were very supportive of courts and investigatory institutions.
However, as soon as these organizations started investigating suspicious deposits in the bank
account of his son, Senator Flavio Bolsonaro, he claimed: “it is political persecution” (Orte, 2019).
Left-wingers adopted similar behavior. When the appellate court confirmed Lula’s conviction, his
supporters discredited the judiciary. Nonetheless, when the Brazilian Supreme Court's latest
decision benefited the former president (releasing him from jail and restoring his political rights),

his supporters celebrated: “It’s a victory for democracy.”

People of different political leanings raise questions about malfeasance if their favorite
politician is under scrutiny. When court decisions relate directly or indirectly to one of these
groups, it affects one’s confidence in the judicial branch. That is, it seems that congruence with
court decisions increases confidence levels. On the other hand, incongruent decisions diminish

confidence in the courts.

Under these circumstances, Pavao (2019) investigated the extent to which anti-corruption
attitudes were associated with political variables like disapproval of former President Rousseft's
government. The author’s findings provide evidence that the efforts to fight corruption have
become ideologically tinged. These results suggest that the Brazilian-political background is an
appropriate scenario for investigating how ideology biases trust in courts. After all, the country
meets the necessary conditions that help to support our hypothesis. That is, courts deciding about
politician’s wrongdoings, politicians from distinct ideological poles involved in corruption

scandals, and ideological polarization.

12
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Ideological Polarization and Confidence in Court Decisions
We tried to capture the extent to which participants of the survey trust judicial decisions
involving politicians’ conviction. In other words, we analyzed the public’s belief that a particular

decision is correct. Buhlmann (2011) referred to this type of trust as substantive legitimacy.

The congruence/incongruence mechanism can be particularly strong in polarized
environments, which may lead voters to trust or mistrust courts’ decisions (depending on the
verdict). We understand polarization as a process, in which the regular diversity in a society
increasingly aligns according to a single dimension (McCoy et al, 2018). As a result, people act in
terms of “Us” versus “Them”, not only politically but also in other aspects of social relations. At
the extreme, each side doubts the moral legitimacy of the other. In practice, this means that the
“negative feelings about the opposing party are as powerful — and in many cases more powerful —

as are positive feelings about one’s own party” (Pew Research, 2016).

Since polarized environments in contemporary democracies have increasingly shifted from
issue-based differences to affective identity (Mason 2018), it is no surprise that citizens perceive
the “Other” in such negative terms that a common political disagreement becomes a dispute for
power and the antagonist an enemy to be vanquished. While some authors argue that polarization
depends on specific aspects such as political party, system polarization, ethnic/linguistic
fragmentation, social polarization, and income stratification, there is evidence that common
patterns of political mobilization produce similar intergroup conflict dynamics in severely

polarized countries involving very different contexts (McCoy et al., 2018).

Because courts are called on to decide controversial political issues, they also face the
challenge of dealing with political polarization, especially with regard to decisions about

corruption. Our investigation includes this contemporary context - in which affective polarization
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and corruption intensify political cleavages - to understand citizens’ confidence in judicial
decisions (Hunter and Power, 2019; McCoy et al., 2018; Manson, 2019; Barros et al., 2018).
Affective polarization consists of the imputation of negative traits to the out-parties (Iyengar et al.,
2012). So far, most of the ideological and partisan discussion about courts has focused on their
verdicts, not on citizens’ perceptions. In a democracy, courts are expected to decide independently
and impartially. Van Djik (2021) asserts that “independence is the core principle and value of the
judiciary and also its performance yardstick. A judge cannot be an effective arbitrator if she is not
independent and impartial and is seen as such by the parties.” The author highlights that
“independence refers to a general state of mind but also to institutional arrangements, while
impartiality relates to the state of mind of the court (the judge) towards the issues and parties in a

case.”

However, courts sometimes act ideologically and politically, as Traut and Emmert (1998)
and Kopo (2010) have demonstrated. Their studies presented evidence that connects judges’
ideological and political background with their verdicts (or sentences in case of conviction by a
jury). A particularly notorious example of judicial partisanship was the decision by the U.S.
Supreme Court in Bush vs. Gore. While judges on the lower courts did not seem to exhibit partisan
behavior, the justices of the Supreme Court twisted their legal reasoning to support a decision

without any juridical precedent (Segal and Spaeth, 2017; Hasen, 2019).

Traut and Emmert (1998) found a strong impact of judicial ideology. Their study
demonstrated that conservative judges were significantly more likely than liberal ones to vote in
favor of upholding the death penalty. Curiously, this effect diminished when the decisions were

rendered by panels mixed Republican and Democrat-appointed judges.
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Given that courts occasionally deviate from impartial judgment (Traut and Emmert, 1998;
Kopo, 2010), to what extent can citizens trust their decisions? Do people always perceive some
kind of inclination emerging from the judiciary branch? Or does the congruence of ideological

preferences with court decisions play a more salient role?

To address the last question, we depart from the theory proposed by Gibson (2007), who
observed that loyalty toward the Supreme Court has very little to do with the ideological
orientation of citizens. He claimed that Republicans and Democrats express the same support.
However, he mentioned that those who adopt a strong party attachment (Republican or
Democratic) are more prone to be supportive. Thus, it seems reasonable to assume that in other
countries, like Brazil, with a high level of political polarization, voters’ ideological preferences

should have an impact on the confidence in the judicial branch.

Polarized perspectives are the first stage of a process that leads to more problematic
consequences. In a severely polarized environment, compromise, consensus, interaction, and
tolerance become increasingly costly and tenuous for individuals and political actors across the
political spectrum. In the worst-case scenario, electorates lose confidence in public institutions and

normative support for democracy declines (McCoy et al. 2018).

The literature has already established that severe polarization harms social cohesion and
that corruption affects people’s confidence in institutions (Carothers and O’Donohue, 2019;

Somer, 2019; McCoy et al., 2018; Somer and McCoy 2018).

However, what role does congruence with court decisions play in this scenario? We believe

that citizens will be more supportive of courts when their verdicts coincide with citizens’
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ideological perspectives. On the other hand, when the verdict conflicts with citizens’ ideology, we

expect that the confidence in courts will diminish.

In the final analysis, citizens perceive and react to corruption depending on the ideological
congruence with the defendant. Barros et al. (2018) showed that when citizens and corrupt a
politician share the same ideology, they perceive him or her as less corrupt. According to the
authors, it is not surprising “that even for voters who perceive the corruption of their ideologically
preferred candidate, a cost-benefit evaluation makes them believe that tolerating corruption is
worthwhile.” In this sense, it is reasonable to infer that it might be more likely for citizens to reduce

their confidence in court decisions rather than in their ideologically preferred politician.

Nicholson and Hansford (2014) demonstrated that linking a decision to the U.S. Supreme
Court’s Republican majority increased the acceptance of the opinion among Republican voters and
diminished it among Democratic voters. Furthermore, according to Hasen (2019), “increasingly
polarized judicial decisions appear to be causing the public to view judges and judicial decision
making through a more partisan lens.” Citizens on the Left and Right favor the Court more when

it issues a decision that is congruent with their ideological perspective (Hansen, 2019).

Several studies have focused on understanding the variables that influence citizens’ trust in
courts. Still, they neither take into account the ideologically polarized context nor citizens’
(in)congruence with court decisions. Several important aspects correlate with citizens’ attitudes
toward their legal institutions: ethnicity (Wenzel, 2003; Gibson, 2007; Tyler, 2001); educational
level (Wenzel, 2003; Salzman and Ramsey, 2013; Pavao, 2019); trust in societal institutions
(Wenzel, 2003; Salzman and Ramsey, 2013); self-reported knowledge (Wenzel, 2003; Salzman

and Ramsey, 2013); peoples’ personal experiences with the judicial system (Wenzel, 2003; Tyler,
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2001); the methods by which local judges are selected (Wenzel, 2003); the role of the mass media

(Wenzel, 2003); and support for the rule of law (Salzman and Ramsey, 2013).

However, most of these assessments consider the confidence either in a general perspective
or specifically about the decisions of the U.S. Supreme Court. Few of them have incorporated the
peculiar circumstances that courts have experienced in recent years, in which ideological
polarization (not partisanship) is a key component. Bartels and Johnston (2013) posit that
subjective ideological disagreement (incongruence between ideological preferences and people
perception of court’s ideological tenor) must be considered to analyze court’s legitimacy. In their
study, the subjective ideological disagreement exhibited a relevant effect on reducing court

legitimacy.

Our contribution consists of examining citizens’ confidence levels in judicial decisions in
an ideologically polarized environment. We follow Freeden’s (2001, p. 7174) definition of
ideology. According to the author “a political ideology is a set of ideas, beliefs, values, and
opinions, (...) in an attempt to justify, explain, contest, or change the social and political
arrangements and processes of a political community.” Hence, we assume that ideology will lead
individuals’ reasoning when analyzing courts’ decisions. If there is ideological congruency, there
will be support. Conversely, there will be distrust. In the Brazilian context, that is the standard
pattern. Public figures applause congruent courts’ decisions but criticize the incongruent ones. As
Van Dijik (1998) stated: ideologies are the basis of the social representation shared by members of
a group. In this sense, they assist people’s understanding about social beliefs, guiding them to

decide what is good or bad, right, or wrong.

Our research provides compelling evidence that ideology in a polarized environment
impact citizens’ confidence in courts’ decisions but only in the incongruency scenario. That it is,
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ideology matters, yet not as much as the literature expected. Thus, citizens do not perceive courts’
decisions as an instrument to manipulate electoral runs. For example, in the indifference scenario
(i.e., neither the preferred nor the rejected politician convicted), citizens believe that Brazilian
courts’ decisions are legitimate and, consequently, see the judiciary system as a reliable institution

to punish political wrongdoings.

We incorporate the peculiar circumstances that courts have experienced in recent years,
like corruption and affective polarization. The analysis goes beyond partisanship or traditional Left
vs. Right division. Our measurement reflects a multidimensional conception of ideology,
considering that citizens might have mixed opinions about the role that moral and cultural values
play in social life, and governmental intervention in the economy. For example, an individual
might support more conservative moral behavior and greater governmental interference in the
economy, or vice versa. Multidimensional conception of ideology captures individuals’ ideas in a
much more subtle manner than the traditional Left vs. Right division (Carmines and D’Amico,

2015).

The traditional Left vs. Right division could misclassify someone who does not totally
comply with the right/left-wing standards about moral and cultural, and governmental intervention
in the economy. Moreover, in the Brazilian context, partisanship does not say much about
someone’s ideology. There are around 35 parties with elected deputies in the Brazilian Chamber.
Most of these parties do not advocate for specific causes or ideologies. Their main goal consists
of distributing pork to their electoral sites. Therefore, it is so useful to measure ideology through
partisanship in the Brazilian context. Thus, multidimensional conception of ideology provides a

more precise assessment of participants’ ideology.
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Considering a multidimensional conception of ideology and a politically corrupt context,
we evaluate the extent to which ideological (in)congruence with court decisions impacts citizens’
confidence in those decisions. When citizens evaluate courts in a diffuse sense, they take into
account variables that an extensive literature has already explored (Wenzel, 2003; Gibson, 2007;
Tyler, 2001; Salzman and Ramsey, 2013; Pavao, 2019). However, when citizens evaluate a court’s
decision about a politician’s alleged misdeeds, the ideological (in)congruence with court decisions

plays a more prominent role than these frequently investigated variables.

Citizens are usually passionate about politics, and consequently when analyzing political
court decisions in political cases. The prior attitudes and ideology define the course of information
processing and serve as a reference for subsequent thought. In polarized settings, citizens are
inclined to rely more on their gut feeling than political information. The desire to maintain prior
beliefs and feelings motivates them more than their desire to make “accurate” or otherwise optimal

decisions (Lodge, 2013).

Moreover, the goal of being in an affinity group stimulates motivated reasoning.
Fundamental values underpin the group’s commitments, and membership depends on these beliefs.
If a proposition attacks the source of the group’s cohesion and threatens members’ association with
it, they would rather deny this proposition, no matter how evident contrary facts are (Sherman and

Cohen, 2006).

For example, topics like gun control and the death penalty aggravate this phenomenon.
Individuals are unconsciously motivated to resist empirical assertions if those assertions run
contrary to the dominant belief within their group, as a form of “identity self-defense” (Lord et al.,
1979; Taber and Lodge, 2006). That is why ideology matters and we decided to incorporate it to
our research. Mainly, in the Brazilian political context, where skepticism about courts’ decisions
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on political malfeasance prevails and only 40% of the citizens trust in the judicial branch (Ramos

etal., 2021).

Several studies have demonstrated that the human brain is not efficient in processing
information impartially. Munro et al. (2002) observed that people perceive the performance of their
preferred political candidate more positively than that of the opposition candidate. The same logic
applies to the validity of a (fictional) intelligence test. When the test provides an unfavorable result,
people tend to contest it. On the other hand, when it provides a favorable result, they tend to accept
it (Wyer and Frey, 1983; Pyszczynski et al., 1985). Ditto (2003) observed the same pattern with
medical diagnostic tests. When a test indicates that people are susceptible to a disease, they tend

to challenge it. When it indicates good health, people tend to uphold it.

Since individuals behave like this in their daily life, why would it be different when citizens
are assessing court decisions on political malfeasance? Laypeople’s judgments are highly
contingent on the outcome of judges’ decisions. Simon and Scurich (2011) revealed that “the
acceptability of the courts’ decisions was highly contingent on whether the outcomes were
congruent with the participant’s preferred outcome. But when the outcomes were incongruent, the

decision was deemed considerably less acceptable, barely reaching the middle of the scale”.

Interestingly, in the agreement scenario, participants were indifferent to the modes of
reasoning offered by the courts. Still, when the judicial decision contradicted their preferred
outcome, participants’ sensitiveness to the modes of reasoning varied, depending on the type of
reasoning (none, single, multi-one sided, multi two-sided). These findings provide evidence that
motivated reasoning impacts not only the conclusion of a decision or inference; it also has an effect
on the procedures, methods or facts that underlie that judgment (Edwards and Smith, 1996; Taber
and Lodge, 2006).
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Based on this discussion, we offer the following hypotheses:

HI: Ideological congruence with court decisions increases the confidence in these

decisions.

H2: Ideological incongruence with court decisions decreases the confidence in these

decisions.

Research Methodology

This study is based on a web-based survey experiment. The experimental design,
hypothesis, and method were preregistered (AsPredicted.org #55402,

https://aspredicted.org/blind.php?x=sv6rh3) and had Institutional Review Board approval. We

recruited participants by placing a paid advertisement on the Facebook platform from 26th
December 2020 to 13th January 2021. To attract Facebook users to our survey, we have raffled off
a discount coupon. This is a cost-effective and widely used method to recruit participants, however
there are some limitations. Given that the social networks are mostly used by specific groups that
vary according to gender, age, education, and income, our sample does not represent the population
socioeconomic conditions. We do not consider this misrepresentation an issue because there is no

evidence that difference make people more/less supportive of courts’ decisions.

Our web-based campaign recruited 611 respondents. We excluded 283 participants whose
attention check did not match their preferred candidate’s opinions and also those participants who
selected the same preferred and rejected candidate, which left a sample of 307 participants. The
sample demography was: approximately 28% were male, 13% had only completed elementary

school, 53% high school, 26% university, and 8% a graduate course. The sample contained 58%
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of respondents with income equal to 1 time the minimum monthly wage (around USD 200), and
the average age was 39 years. There was no significant statistical difference between the
demographic characteristics of the participants who failed the attention check and those who did
not. A confirmatory factor analysis model including the questions related to confidence in court
decisions about a politician’s conviction (alpha = 0.75) was estimated by maximum likelihood and
presented adequate fit indexes (x2 (6) = 6.58, SRMR = 0.024, CFI1=0.988). The balance test did
not present any significant difference in sample’s covariates among ideological groups (see

Appendix).

We adopted the following procedure: When people accepted taking part in the survey, they
selected the preferred candidate in a first-round presidential election among four different
competitors. Each one represented a specific ideology: liberal, libertarian, populist, and
conservative (Carmines and D’Amico, 2015). To avoid any type of bias, we named these
candidates as solar system planets (Jupiter, Mars, Mercury, and Neptune). In Brazil, as in other
countries, there are names that can be associated to social class. This social-class bias might impact
respondents’ decision to select a candidate. Additionally, using solar-system names we can also

exclude any type of gender bias.

Participants underwent an attention check that allowed us to verify if they critically selected
the candidate in the previous question. We excluded the participants from the analysis if they failed
to consent or failed to complete the questionnaire. The manipulation comes next. Each respondent
read a randomly assigned vignette, in which one of these four candidates was convicted of
corruption. The participants read the vignette showing that one of the candidates (randomly
assigned) was leading in the opinion polls but had been convicted for accepting illegal kickbacks

from a public works contract and had appealed this verdict. The vignette also mentioned suspicious
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phone call records and unexplained cash transfers to the candidate's account. Beyond that, it also
mentioned the candidate's arguments against the verdict. Then, the participants answered a
questionnaire measuring their confidence about the trial court’s decision, and finally they answered

some socioeconomic questions.

All the vignettes reflect credible electoral scenarios. There are no reasons to believe that
one of the candidates is more likely than others to be leading the polls. Brazilian has already had
four elected Presidents whose ideas correspond to three of the profiles: Fernando Henrique
Cardoso (Jupiter — libertarian ideology), Luis Indcio Lula da Silva and Dilma Rousseff (Mars -
liberal ideology), and Jair Bolsonaro (Mercury — populist ideology). Although Brazilian voters
have not decided for a conservative candidate (Neptune), it is worth to mention that the current
President Jair Bolsonaro defended less state interference in economy during the rallies. When he

took the office, he changed his economic agenda and increased the public expenditure.

This study methodology brings one advantage: it considers subjective ideological
disagreement (incongruence between ideological preferences and people perception of court’s
ideological tenor). Bartels and Johnston (2013) demonstrated that the subjective ideological
disagreement exhibited a relevant effect on reducing court legitimacy. Our procedure relies on an
unequivocal and objective measurement: the conviction of a candidate linked to one out of four
possible ideologies. Thus, we can create more robust scenarios of congruence, incongruence, and

indifference with the court decisions.

Dependent Variable — Confidence and Legitimacy of the Court Decision

In order to measure support for courts we adopted Salzman and Ramsey’s (2013) approach.

In his work, he asked participants about the judicial system’s quality (“Is the judiciary in your
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country independent from political influence?”’) and about the support for the rule of law (“In order

to capture criminal suspects, do you believe that authorities should always respect the law?”).

To seize these perceptions, we adopted different confidence dimensions about courts’
decisions: political motivation, fairness, reliability, and respect for defendants’ rights. These
dimensions allow us to have a more detailed perception about the distrust’s motives. If we simply
asked a yes/no question about confidence on courts’ decisions, we would not know in which
dimension(s) there is a lack of trust. Through this procedure it is possible to observe, for example,

if respondents perceive courts’ decisions as fair but politically motivated.

Particularly, we measured the extent to which participants of the survey trust judicial
decisions involving politicians’ conviction. Buhlmann (2011) referred to this type of trust as
substantive legitimacy, i.e., the public’s belief that a particular decision is correct. The participants
rated their degree of confidence through four questions. Each question aimed to assess different
confidence dimensions: political motivation, fairness, reliability, and respect for defendants’ rights.
In each question, the participants used a 0 (completely disagree) to 100 (totally agree) scale to
express their opinion if (i) the court decisions were politically motivated, (ii) the court decisions
were fair, (iii) the court decisions were reliable, and (iv) and defendant’s rights had been respected
during the trial. A higher score represents higher confidence, except in the political dimension.
When calculating participants’ mean assessment of court decisions, we inverted this scale to

produce a consistent measure of confidence in the judicial system.

Participants’ Ideology

One of the greatest challenges to assess a person’s ideology is that there are unlimited

potential choices and dimensions. Even within group members that share similar ideology there
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might exist some level of disagreement in more specific issues. Moreover, ideological labels might
mean different attitudes for different individuals. That is why we did not rely on self-definitions to

classify participants’ ideology. Instead, we looked for more spontaneous and realistic answers.

We simulated a presidential election. In real election, candidates do not represent all the
possible positions along the ideological spectrum, but voters select the candidate that matches their
aspirations the most. So, our goal was to capture respondents’ ideology through their choice in a
hypothetical presidential run. In this hypothetical election, we asked the respondents to selected
one preferred and one rejected candidate in a first-round presidential election. This selection
allowed us to ascertain the participants’ ideology in a multidimensional fashion, because we

presented candidates that combined two different ideological classifications categorized by

Schwartz (1992).

The first classification relates to the preference for conformity against individual
autonomy, i.e., the role that moral and cultural values play in social life. This dimension focused
on issues like abortion, same-sex marriage, and drug legalization. The second dimension defined
economic ideology. It referred to governmental intervention in the economy and included
government spending and privatization of public companies (Feldman and Johnston, 2014;
Carmines and D’Amico, 2015). The candidates’ profiles combined the social and economic
dimensions in a way that allowed us to identify individuals who are purely conservative or liberal
and those who are conservative/liberal in one dimension with the opposite ideological position in

the other.

This framework provided four different ideological groupings: liberals (support for
governmental spending and opposition to traditional moralist behavior), conservatives (opposition
to government spending and support to traditional moralist behavior), libertarians (opposition to
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government spending and to traditional moralist behavior), and populists (support for

governmental spending and for traditional moralist behavior) (Carmines, 2015).

This procedure allowed us to avoid a unidimensional conception of ideology. Feldman and
Johnston (2014) argue that “the default left-right or conservative-liberal conceptualization may fail
to capture relevant aspects of ideology and ignores a great deal of heterogeneity in how citizens
understand political conflict.” We acknowledge that this procedure is not flawless, because voters
consider other elements besides ideology. Still, in the questionnaire, candidates’ descriptions were

limited to the ideological aspect only.

Treatment and Control Groups

Our research included two different treatments: conviction of the participant’s preferred
candidate and conviction of the participant’s rejected candidate. Participants were randomly
assigned to one of three conditions: preferred candidate, rejected candidate, and control. In the first
treatment, the survey software randomly showed the vignette in which the participant’s preferred

candidate had been convicted.

In the second treatment, the procedure was the same, but the random matching was with
the participant’s rejected candidate. These treatments allowed us to analyze the impact of court
verdicts on voters’ confidence when they agreed with the trial’s result (congruence - hypothesis 1)
- and when they disagreed (incongruence - hypothesis 2) in comparison with the control group.
The control group consisted of participants whose vignette had shown neither the preferred nor the
rejected candidate. Beyond that, we also examined if there were variations among the ideologies
(liberals, libertarians, populists, and conservatives) in a scenario of congruence (conviction of

rejected candidate), incongruence (conviction of preferred candidate), and indifference (conviction
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of a candidate that was not the preferred or the rejected one). We performed randomization checks
to assure that all the groups were equivalent in socio-demographic characteristics (gender, income,

schooling, and age), with p-value > .05 for significance of all variables.

Results

During the survey, the respondents had to choose between four different candidates. Each
candidate had an opinion about moral standards and another about government spending: either
conservative or liberal. According to the framework of Carmines and D’ Amico (2015), participants
who voted for the candidate Mars shared a purely liberal ideology. This ideology supports
governmental interference in the economy and opposes traditionally religious positions on moral
standards. On the other hand, Neptune represented the purely conservative ideology, i.e., both on
moral standards (supports tradition) and government spending (supports lower governmental
interference in the economy). As Table 1 shows, the ideology of Neptune led the pool, and that of
Mercury was in second place. Liberal candidates in the moral dimension shared the worse

performance (Mars and Jupiter).

Table 1: Preferred Ideology

Ideology Candidate Participants Percentage (%)

Libertarian  Jupiter 57 18.57
Liberal Mars 58 18.89
Populist Mercury 71 23.13
Conservative Neptune 121 39.41
Total - 307 100
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Among the rejected ideologies, liberals (Mars) again presented the worst performance
(Table 2). That is, 37.79% of the participants rejected this ideology. On the other hand, populists

(Mercury) had the lowest percentage as the rejected ideology (11.73%).

Table 2: Rejected Ideology

Ideology Candidate Participants Percentage (%)

Libertarian  Jupiter 81 26.38
Liberal Mars 116 37.79
Populist Mercury 36 11.73
Conservative Neptune 74 24.1
Total - 307 100

Confidence in the judicial branch is the average of four dimensions (political motivation,
fairness, reliability, and assurance of defendants’ rights), analyzed by the respondents through a 0
to 100 scale (0 completely disagree and 100 completely agree). Since a high political motivation
score indicates low confidence levels, we reversed this scale to calculate the mean values. This
procedure provided averages in which higher values meant a positive evaluation of all the

dimensions.

Given that the preferred candidate reflects participants’ ideology, we could associate the
participants’ confidence in court decisions with the participants’ ideology (libertarian, liberal,
populist, and conservative). Thus, we examined if participants’ confidence in judicial decisions
varied among ideologies. We compared the results through a linear regression model. To make this

comparison more robust, we also examined how confidence in courts varied across the scenarios

28



" FGV EBAPE

of congruence, incongruence, and indifference with court decisions. Table 3 displays the results
for each scenario. The coefficients demonstrate no significant differences among the ideologies in
any scenario. In other words, libertarians, liberals, populists, and conservatives trust in courts

decisions equally in the scenario of congruence, incongruence and indifference.

Table 3: Impact of Ideologies on the Confidence in Courts’ Decisions
among Scenarios

Dependent variable:

Confidence in Courts’ Decisions

Congruence Incongruence Indifference
Scenario Scenario Scenario
Libertarians 5.87 6.69 2.61
(8.87) (7.19) (6.19)
Liberals 12.87 -6.43 -0.19
(9.09) (7.75) (5.86)
Populists -2.43 4.61 -3.61
(9.98) (6.67) (5.43)
Constant 59.15™" 52.72"" 62.21""
(Conservatives) (5.12) (3.95) (3.53)
Observations 65 86 156
R? 0.04 0.03 0.01
Adjusted R? -0.01 -0.004 -0.01

Residual Std. Error ~ 27.09 (df=61)  24.04 (df=82) 26.43 (df = 152)

F Statistic 0.87 (df=3;61) 0.88 (df=3;82) 0.32 (df=3; 152)

Note: *p**p***p<0.01
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HI claims that ideological congruence with court decisions impacts the confidence in these
decisions. Table 4 shows the impact of the rejected candidate’s conviction (congruence scenario)
on confidence in courts. Note that the baseline considers only the indifference group. We did not
included participants whose preferred candidate was convicted because they would bias the
comparison. These participants tended to have a more negative perspective about court decisions.
The coefficients were not statistically significant; thus, it is reasonable to infer that ideological
congruence with courts does not impact citizens’ confidence levels. We therefore rejected H1. This
result suggests that, although the polarized environment, respondents in the congruence scenario

trust in courts decisions as much as those in the indifference one.

Table 4: Impact of Rejected Candidate Conviction on Confidence in Courts

Confidence
Scenario in Courts’
Decisions

Rejected Candidate Conviction (yes =1) 0.94
-3.91

Constant (Indifference Group) 61.67""
-2.12

Observations 221
R? 0.0003
Adjusted R? -0.004
Residual Std. Error (df =219) 26.48
F Statistic (df = 1; 219) 0.06

Note: *p<0.1; **p<0.05; ***p<0.01
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Table 5 compares the impact of a specific scenario on the confidence in courts’ decisions
among ideologies. Among participants that share the same ideology (libertarian, liberal, populist,
and conservative) the different scenarios have no statistically significant impact on the confidence
in courts’ decisions. Liberals tend to deviate their confidence levels in courts decisions more
intensively than other groups. Both in the congruence and in the incongruence scenario. Yet, these
differences were not strong enough to overcome the p-value < .05 for significance. The results

raise further evidence to reject HI.

H2 claims that ideological incongruence with court decisions impacts the confidence in
these decisions. To test this hypothesis, we repeated the same procedures as for H1. Table 6 shows
the impact of the preferred candidate’s conviction (incongruence scenario) on confidence in courts’
decisions. This time, the conviction of participants’ preferred candidate negatively impacted their
confidence in the judiciary. When compared to the indifference scenario (constant), the mean value

of the ideological incongruence scenario was statistically significant (f =- 7.61, p =.027).

Table 6 displays the dimensions of participants’ confidence in court decisions, which
allows a deeper analysis. Here these dimensions provided cues to understand the mechanism that
supports the decrease of confidence among participants, while in the other tests, these dimensions
did not display a statistically significant coefficient. Political motivation (the scale is not reversed)
and fairness presented statistically significant coefficients (B = 10.21, p =.0353; B =-11.94, p =
.007). These results suggest that most distrust in courts arises from participants’ perception about
politically biased decisions and the lack of fairness when courts convicted the participants’
preferred candidate. Curiously, there was no statistically significant difference between the
incongruence group (preferred candidate convicted) and the indifference group (constant) in the

reliability and respect for rights dimensions.
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Table S: Impact of the Scenario on the Confidence in Courts’ Decisions among

Ideologies

Dependent variable:

Confidence in Courts’ Decisions

Libertarians Liberals Populists Conservative

Incongruence Scenario -5.42 -15.73* -1.28 -9.49"
(7.86) (8.99) (7.1) (5.44)
Congruence Scenario 0.19 10 -1.88 -3.06
(8.2) (8.99) (9.18) (5.94)
g?gj;m (Indifference 64.82°  62.02"  58.60™ 62.21°"
(4.79) (4.83) (4.07) (3.43)
Observations 57 58 71 121
R? 0.01 0.1 0.001 0.03
Adjusted R? -0.03 0.06 -0.03 0.01
24.90 27.34 26.04 25.66

Residual Std. Error

F Statistic

(df=54)  (df=55) (df=68)  (df=118)

0.28 2.96" 0.03 1.53
(df=2;54) (df=2;55) (df=2;68) (df=2;118)

Note: p*p™p<0.01
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Table 6: Impact of Preferred Candidate Conviction on Confidence in Courts’ Decisions

Political Rights

Motivation Fairness Reliability Ensured Mean
Preferred Candidate Conviction (yes =1) 10.21" -11.94™ -4.13 -4.17 -7.617
-4.82 442 -4.56 434 3.42
Constant (Indifference Group) 50.08" 7149 60.76™ 64.53"  61.67
-2.87 -2.64 -2.72 -2.58 -2.04
Observations 242 242 242 242 242
R? 0.02 0.03 0.003 0.004 0.02
Adjusted R? 0.01 0.03 -0.001 -0.0003 0.02
Residual Std. Error (df = 240) 35.89 32.92 33.95 32.28 25.48
F Statistic (df = 1; 240) 4.48™ 7.29"" 0.82 0.93 495"

Note: *p<0.1; **p<0.05; ***p<0.01

Discussion

Our research aimed to verify the extent to which citizens’ ideological (in)congruence with
court decisions impacts their confidence in these decisions. We investigated this question in the
contemporary context - in which affective polarization and corruption intensify political and

ideological cleavages - to understand this relationship.

Our preregistered survey took place in Brazil, where polarization increased during the 2018

elections (Hunter and Power, 2019). In such an environment, the literature expects citizens not to
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trust democratic tools as a solution to overcome the problems of society. Consequently, voters lose
confidence in public institutions, and normative support for democracy tends to decline (Somer,

2019; McCoy et al., 2018).

Our results contrast with this perspective. Although Brazilian’s anti-corruption attitudes are
associated with political variables (Pavao, 2019), we observed that citizens still trust courts to
decide about political malfeasance. There was no statistically significant difference in the level of
confidence in court decisions among the distinct ideologies. In other words, liberals, libertarians,
conservatives and populists showed the same confidence in judicial decisions. This pattern
occurred in all possible scenarios, i.e., congruence, incongruence and indifference. In a polarized
environment, we expected that opposite ideologies would diverge about the confidence in court
decisions, because while on the one hand, PT opponents firmly advocated strong combat of

malfeasance, on the other, PT followers contested illegal procedures of the Operation Car Wash.

Additionally, when courts convicted participants’ rejected candidate (congruence
scenario), the confidence levels were equal to the indifference scenario (neither the preferred nor
the rejected candidate convicted). These findings deviated from our expected result and the
conclusions of other studies. In this respect, we relied on Nicholson and Hansford (2014) and
believed that citizens would be more supportive of courts’ decisions when their verdicts coincided
with citizens’ ideological perspectives. Their findings demonstrated that linking a decision to the
U.S. Supreme Court’s Republican majority increased the acceptance of the opinion among

Republican voters.

It is hard to claim that, in a low confidence atmosphere, participants in the indifference
scenario would rate the confidence in court decisions as high as the participants in the congruence
scenario. The similar pattern of confidence in court decisions between the indifference and
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congruence scenarios suggests that courts retain at least satisfactory levels of citizens’ confidence

in their decisions.

Although the congruence scenario did not positively affect the confidence in courts’
decisions as the literature predicted (Nicholson and Hansford, 2014; Hansen, 2019), the
incongruence one affected it negatively. Leon Festinger’s (1957) theory of cognitive dissonance
can be useful to explain these distinct effects of congruence/incongruence scenario. The authors’
central idea is that people are motivated to reconcile any inconsistencies between their actions,
attitudes, beliefs, or values. When two beliefs are in conflict, or when an action contradicts a
personal value, the individual experiences an unpleasant state of arousal that leads to psychological

efforts to dampen or erase the discrepancy, often by changing a belief or attitude.

Ditto and Lopez (1992) demonstrated this type of behavior in an experiment. The authors
tested how participants reacted to desired/undesired outcomes. The experiment consists of testing
for an enzyme deficiency that would lead to pancreatic disorders later in life. Those who received
a desired result (no deficiency) did not contest it nor searched for pieces of evidence that could
change the result. In contrast, who heard bad news, refuted the deficiency, and started to look for

further evidence. Some of them placing the test strip directly on their tongues.

While Gibson (2007) claimed that loyalty toward the Supreme Court has very little to do
with the ideological orientation of citizens, our findings indicated that, in some circumstances,
ideology indeed impacts citizens’ confidence in court decisions. That is, ideology has no impact
when citizens agree with court decisions or when they are indifferent to them. But when citizens
diverge from these decisions, ideology’s incongruence does influence their trust in judicial

decisions.
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If a proposition attacks the source of a group’s cohesion and threatens members’ association
with it, they would rather deny this proposition, no matter how evident the facts are (Sherman and
Cohen, 2006;). We observed this behavior in the incongruence scenario, in which court decisions

convicted the preferred candidate.

Citizens are inclined to think what they feel and are often partisan in their political
information processing, because prior attitudes and beliefs influence information processing and
serve as a reference for subsequent thought. The desire to maintain prior beliefs and feelings seems
to motivate people more than their desire to make “accurate” or otherwise optimal decisions
(Lodge, 2013). That is why, in incongruency, participants’ confidence levels in courts’ decisions
are lower. But the same does not happen with congruency because, under these circumstances,

participants do not need to erase the discrepancy, by distrusting courts’ decisions.

Our contribution consists of demonstrating that, although the polarized environment, the
distrust pattern occurs only in the incongruence scenario. These results are consistent with Simon
and Scurich’s (2011) findings. The author revealed that “the acceptability of the courts’ decisions
was highly contingent on whether the outcomes were congruent with the participant’s preferred
outcome”. It is intriguing in our study how the participants perceived court decisions in this
incongruence scenario. In this situation, most of the distrust in courts occurred in participants’
perceptions about politically biased decisions and the lack of fairness. In contrast, there was no
statistically significant difference between the incongruence group and the indifference group in

the reliability and respect for rights dimensions.

It is unlikely that the political persecution argument derived from participants’ perception
of the candidate’s innocence, because the vignette presented solid pieces of evidence that the
preferred candidate illegally received payments. The political persecution argument possibly
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emerged from the perception that other candidates likely also had received similar illegal cash. But
the other candidates had not been formally accused. Under these circumstances, further research
can investigate if the respondents perceived the courts as politically motivated and less fair because
the prosecutors cherry-picked their preferred candidate (ideology) and has not considered other
contesters. Interestingly, despite negative perceptions in both dimensions (political motivation and
fairness), the participants believed the courts to be reliable and able to ensure the defendant’s
rights. Thus, participants perceive prosecutors selecting who to accuse, but the courts acting

reliably and ensuring defendants’ rights.

Our findings do not foreclose the discussion about court confidence. Courts’ ideological
position and public perception vary over time according to the political context. Additionally, our
study measured citizens’ confidence in courts’ decisions in a specific condition, i.e., when a
politician is involved. Citizens might have different perceptions of courts’ decisions if a politician
is not facing trial. Future research can analyze different conditions and capture the changing waves
over time. This work focused on a guilty verdict to measure confidence in courts. Future queries

can investigate how voters react to exoneration.
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Chapter 3: In court we trust? Political affinity and citizen’s attitudes
toward court’s decisions

This chapter was published in Governance in August 2024.

Abstract:

This article investigates the role of citizen political affinities in shaping attitudes towards
judicial decisions in corruption cases involving politicians. Although emerging research
suggests that decisions regarding a high-ranking politician can reduce general citizen trust in
courts, there is no systematic evidence examining how political affinities differentially affect
confidence in court decisions depending on the accused politician. We conducted a survey
experiment during a 2022 presidential election rally in Brazil at a time of heightened affective
polarization and corruption. We presented respondents with vignettes detailing a fictional
corruption scheme and trial outcomes (acquittal or conviction) involving key political figures,
including Presidents Luiz Indcio Lula da Silva and Jair Bolsonaro. The results indicate that
when a court decision is consistent with citizens’ electoral preferences, they are more inclined

to trust the court decision and vice versa.

Keywords: Trust in justice, judicial decision, ideology, affective polarization, Brazil
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Introduction

In a democracy, courts are expected to make independent and impartial decisions (Van
Dijk, 2021). However, the impartiality of courts may come under scrutiny when they face
controversial cases involving high-ranking politicians (BBC, 2014; Aquino, 2020; Booth,
2022; McGreal and Pengelly, 2023). While existing research has found that political affinity
impacts citizens’ attitudes toward courts when a decision weighs on policy (Bartels and
Johnston, 2013; Bartels and Kramon, 2020; Durr et al., 2000; Gibson, 2007; 2008; Hasen,
2019; Nicholson and Hansford, 2014; Segal and Spaeth, 1993), there is little research on the
impact of political affinity on citizens’ attitudes toward courts when court decisions involve
high-ranking politicians with whom voters have partisan, ideological, and affective

connections.

Across various countries, high-ranking politicians are increasingly facing court verdicts
for corruption or other charges. For instance, in Italy, Silvio Berlusconi was found guilty of tax
fraud in 2012 and convicted of engaging in paid sex with an underage Moroccan girl in 2013
(BBC, 2014). Peru has seen four presidents arrested in the past decade (Aquino, 2020), while
Argentina’s former president, Cristina Kirchner, received a six-year sentence in a billion-dollar
fraud case in 2022 (Booth, 2022). In the United States, former President Donald Trump was
found liable for battery and defamation in a case involving advice writer E. Jean Carroll, a
sentence handed down by a New York jury in 2023 (McGreal and Pengelly, 2023). Recently,
he became the first former American president to be convicted of felony crimes, as a New York
jury found him guilty of 34 charges regarding a scheme to illegally influence the 2016 election

through a hush money payment to a porn actor who said the two had sex (Sisak et al., 2024).

A CNN Poll on Trump's trial vividly illustrates the controversies surrounding a high-
ranking politician’s legal proceedings. Approximately 75% of Americans believe that political

considerations influenced the decision to indict Trump to some degree, with 52% considering
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it a significant factor. Independents largely support the indictment, with 62% in favor and 38%
against it. Democrats overwhelmingly express support for the indictment, with 94% approving
of it generally and 71% strongly approving. On the other hand, 79% of Republicans disapprove
of the indictment, with 54% strongly disapproving (Agiesta, 2023). These deeply polarized
contexts put into jeopardy citizen confidence in a court’s decision because people tend to be
more inclined to view politics and society in terms of “Us” versus “Them” (McCoy et al.,

2018).

In Brazil, court decisions involving high-ranking politicians have gained relevance after
the trial of the “Mensaldao” scandal (Michener and Pereira, 2016). In this Supreme Court’s trial,
28 individuals (including top-tier politicians, bureaucrats and business) were convicted for their
involvement in a legislative monthly vote-buying scheme. Furthermore, the Lava-Jato
Operation, a special task force of public prosecutors investigating a corruption scandal
involving the oil company Petrobras, known as Petroldo, uncovered and dismantled an even
larger corruption network. The operation resulted in the conviction and arrest of the former
President, Luis Inacio Lula da Silva (Lula), who was once one of the most popular politicians
in the country. Despite 69% of Brazilians believing Lula was involved in wrongdoing, the
former President’s incarceration led to a split in public opinion, with 46% opposing his arrest

and 50% supporting it (Schalders, 2018).

On the other hand, former president Jair Bolsonaro has been investigated in numerous
legal cases, some regarding the misappropriation of gifts and jewels received from other
countries. Recently, he was convicted by the Brazilian Electoral Court (TSE) for electoral
crimes involving illegal abuses of his political power. These convictions made him ineligible
for political office for eight years. Bolsonaro has also been investigated for helping shape a

‘legal framework’ known as the ‘minuta do golpe’ (coup decree). The decree set up a
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justification for a “state of exception” that would have invested Bolsonaro with extra-legal

executive powers in the event of a popular uprising.

The general elections in Brazil in 2022 represented a critical and intense chapter in the
nation's political narrative. The electoral battle featured the President Bolsonaro, running for
reelection, known for his right-leaning populist discourse and controversial measures, and
Lula, who had led the country from 2003 to 2011. Lula's participation was made possible by
the overturning of his prior corruption convictions by the Supreme Court, thus reinstating his
political eligibility. The 2022 election period became known for stark polarization (Hunter and
Power 2019). Bolsonaro's administration received significant critique for its policy decisions,
clashes with judicial entities, and management of the COVID-19 crisis. Conversely, his
proponents lauded his initiatives to curb crime and corruption and his policies promoting

economic deregulation.

Amid this highly contentious political environment, the convictions of high-ranking
politicians became a deeply contested issue. Supporters of the left-wing claim that Lula’s
conviction lacked solid evidence. Followers of Bolsonaro adopted an analogous strategy,
discrediting the investigations against him and his family by labeling them as mere ‘political

persecution’ (Soares, 2024).

The above anecdotes suggest that political affinity impacts trust in courts following
decisions involving high-ranking politicians. Meanwhile, a nascent body of research suggests
that acquitting, convicting, or making contradictory decisions about a high-ranking politician
reduces citizens’ trust in courts regardless of political affinity (Barbabela, 2023; Magalhaes,
2024; Poertner and Zhang, 2023). However, these authors have investigated trust in general,

not in specific decisions. Therefore, an open question remains as to whether political affinity
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exerts differential effects on citizens’ trust in courts when decisions affect a preferred or

rejected politician.

We filled this gap by conducting a survey experiment during the 2022 presidential
election race in Brazil — a context rife with factors that intensify affective polarization, such
as corruption scandals, partisan media, negative campaigns, and social media propaganda
(Druckman et al., 2021; Gonzalez-Ocantos et al., 2023).! In environments of heightened
affective polarization, we anticipate that citizens’ attitudes toward court decisions will be less
grounded in facts and more rooted in their political identities and connections with political

leaders.

Our study is particularly relevant in a polarized context fed by an anti-corruption
crusade like the Lava-Jato. According to Gonzéalez-Ocantos et al. (2023), anti-corruption
crusades, even when promising, make the hope generated by the coordinated fight against
‘white-collar crimes’ short-lived. Investigations quickly accumulate controversies that polarize
society and generate frustration. For some citizens, the unconventional methods used in
proactive and strategically coordinated actions by judges and prosecutors in anti-corruption
crusades are necessary and justified. For others, such actions bring risks and threats to legal

due process and call into questions political motivations.

The analytical contribution of our research, however, is to uncover how political

affinities affect citizen responses to court decisions about prominent politicians. Moreover, we

! According to Nunes and Traumann (2023), the index of affective polarization substantially increased during the
2022 election in Brazil. This index, which measures the average affinity of each voter for the two main presidential
candidates, ranges from zero, when a citizen rejects a candidate, to 10, when their preferences are aligned with a
given candidate. In 2002 (4.36), 2006 (4.32), 2010 (4.27), and 2014 (4.42) elections, the index was relatively

stable. However, it jumped to 5.61 in the 2018 election and reached 6.92 in 2022, the highest score ever recorded.
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explore the mechanisms underpinning a lack of confidence in such court decisions. Citizens
may discredit a court decision because they believe in the integrity of their preferred politician,

perceive the decision as politically motivated, or both.

Our results suggest that citizens’ affinity for a given politician impacts their willingness
to approve of a court decision, demonstrating that citizens tend to want a court to only punish
corrupt politicians they do not support. Furthermore, the results reveal that political supporters
of both Lula and Bolsonaro genuinely believe in the integrity of their preferred politician even
when they are convicted. Finally, we find that citizens expect the courts to prevent politicians

they disapprove of from participating in subsequent elections.

Our findings bridge two relevant fields of research. First, we address scholarship on
how citizens form conclusions based on their identity-based ideological biases (Benabou and
Tirole, 2016; Iyengar et al., 2012; Kahan, 2013; Lodge and Taber, 2013; Mason, 2018). Second,
our work speaks to the conditions that drive citizens’ confidence in courts (Bartels and Kramon,
2020; Durr et al., 2000; Salzman and Ramsey, 2013; Wenzel, 2003). We integrated these
theories through the lens of corruption, providing valuable theoretical insights that enhance our

understanding of the intricate dynamics that shape citizens’ trust in court decisions.

Confidence in Courts through the Lens of Corruption

A large body of research has investigated how information on corruption affects voting
(e.g., Botero et al., 2015; Incerti, 2020; De Vries and Solaz, 2017; Solaz et al., 2019). This
literature demonstrates that citizens prioritize their political preferences over punishing corrupt
politicians (Anderson and Tverdova, 2003; Anduiza et al., 2013; Klasnja, 2017; Solaz et al.,
2019). Findings suggest citizens either give more weight to other benefits they may receive

when a politician aligns with their political preference (Boas et al., 2019), or they reduce their

47



" FGV EBAPE

perception that the politician is corrupt (Barros et al., 2020). Past research establishes in-group
favoritism and motivated reasoning as two phenomena that help explain why citizens may
distrust courts that punish a politician for which a they have political affinity. First, people tend
to favor their own group over others in many different contexts (Balliet et al., 2014). Solaz et
al. (2019) showed that in-group favoritism undermines the punishment of corruption, even
when it means in-group members must sacrifice material payoffs. If citizens are inclined to
favor their in-group members to such an extent, they may also expect judges to behave

similarly.

The second phenomenon stems from individuals' natural tendency to align their beliefs
with their emotions. To justify these emotions, people often adjust their assessments of
information based on preferences or external factors rather than accuracy (Kunda, 1990;
Kahan, 2013). This rationale suggests that if citizens are motivated to believe that a high-
ranking politician is either guilty or not, they will favor information and arguments that confirm
their prior assumptions. Therefore, they will likely use biased information to evaluate a court

decision.

Courts are viewed as legitimate when they are considered impartial. Considering the
above, it is likely that if a court’s decisions align with a citizen’s worldview, that citizen will
be more inclined to believe the court to be impartial, increasing its legitimacy. In the context
of policy decisions, nascent research on confidence in courts suggests political affinities as an
explanatory variable to understand citizens' attitudes toward a court decision. Nicholson and
Hansford (2014) found that party cues and partisanship affect citizens’ acceptance of a Supreme
Court decision (See also Segal 2017). In a study about African courts, Bartels and Kramon
(2020) highlight that confidence in courts might be linked to citizens’ partisan alignment with
the executive. Although supporting a particular politician and rejecting their opponent are often

correlated (Samuels and Zucco, 2018; Samuels et al., 2024), they are different concepts (i.e.,
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citizens may reject the main available choices of politicians and parties; Bélanger, 2004;

Hayward and McManus, 2019).

For these reasons, we propose that political affinity influences confidence in a court

decision involving a high-ranking politician in the following manner:

Hla: A citizen's support for (vs. rejection of) a high-ranking politician who has been

convicted of corruption reduces (increases) confidence in a court decision.

HI1b: A citizen's rejection of (vs. support for) a high-ranking politician who has been

acquitted of corruption reduces (increases) confidence in a court decision.

Scholars have extensively explored the motivations behind citizens’ support for corrupt
politicians. One stream of research suggests that citizens accept officeholders’ wrongdoings in
exchange for the benefits those officeholders provide (Anduiza et al., 2013; Winters and Weitz-
Shapiro, 2013; Hicken, 2011; Kurer, 2001; Pereira and Melo, 2015). However, a cost-benefit
evaluation suggests that tolerating corruption is only worth it for a citizen if they perceive that

their ideologically preferred politician is corrupt (Barros et al., 2020).

Another motivated reasoning rationale (Lodge and Taber, 2013) is that citizens perceive
politicians to be less corrupt when they share the same ideology (Barros et al., 2020). Because
individuals’ political identity is often closely tied to how they see their preferred politician
(Claassen and Ensley, 2016) and because assessing the credibility of information sources
credibility is not always an easy task (Botero et al., 2015; Weitz-Shapiro & Winters, 2017),
they may find it difficult to believe that their preferred candidate is involved with corruption.
Citizens often process political information through a partisan lens, with prior attitudes and
beliefs shaping their information processing and serving as a reference for subsequent thoughts

(Bolsen et al., 2014). In such circumstances, group members would rather reject a proposition
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that challenges the cohesion of their community, even if the facts are apparent (Sherman and

Cohen, 2006; Boas et al., 2019).

Although Worker’s Party (PT) policies created petistas (supporters) and antipetistas
(non-supporters), Brazilian democracy predominantly has weak political parties (Samuels and
Zucco, 2018), especially in the electoral arena. Thus, the partisan bond may be less significant
and citizens may adhere more intensely to a political figure rather than a party's ideology. For
instance, former Brazilian President Jair Bolsonaro governed without party affiliation during
the first year of his administration and changed parties during his term in office, yet his
supporters did not express significant dissatisfaction about these facts. Thus, in the Brazilian
context, identifying with a political leader representing an ideological movement may prevent

citizens from accepting that the leader is corrupt.

Hypothesis 2 proposes a mechanism through which citizens come to distrust a court

decision based on their reliance on prior beliefs and affinity with their preferred politician.

H2a: Citizens (dis)trust a court decision convicting their rejected (preferred) politician
because they believe she/he is (not) involved in corruption.
H2b: Citizens (dis)trust a court decision acquitting their preferred (rejected) politician

because they believe she/he is not (she/he is) involved in corruption.

An essential characteristic of political institutions lies in the loyalty of their supporters.
But, the scarcity of legitimacy in these institutions tends to negatively impact attitudes toward
courts. In this context, legitimacy represents a sense of obligation that motivates voluntary
obedience to laws and regulations perceived as rightful (Levi et al., 2009). When courts possess
legitimacy, they can expect compliance with, or at least acceptance of, rulings that may
contradict the preferences of citizens. In cases where court decisions please everyone,

discussions around legitimacy are rarely an issue (Gibson, 2008). However, legitimacy
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becomes more critical when courts handle controversial issues. For a court to effectively serve
as an arbitrator, it must be perceived as impartial and independent by all parties involved.
Impartiality refers to the courts or judge’s stance toward the issues and parties in a case, while
independence encompasses a general state of mind, institutional structures, and autonomy from

other actors (Van Dijk, 2021; Ferejohn et al. 2009).

Due to their role in decision-making over controversial political issues, courts face the
challenge of a perceived lack of legitimacy. Consequently, legal institutions have faced
increased criticism during political disputes. In Brazil, the Supreme Court has emerged as an
unprecedented political protagonist. Many aspects have contributed to its heightened political
relevance. In addition to being a constitutional and appellate court, it is also a criminal court in
cases involving highly ranked officials (Melo and Pereira, 2024). In addition, Supreme Court
justices have often unilaterally decided the outcome in very controversial cases and changed
their interpretations of contested issues, particularly those involving corruption. A few
examples are the nullification of the former President Lula’s previous sentences and changing
beliefs regarding when a convicted criminal must begin their imprisonment. Moreover, the
Supreme Court has been a counterbalance to the illiberal and populist initiatives spearheaded
by former President Bolsonaro. Finally, the Supreme Court's verdicts on criminal cases,
particularly those related to the largest corruption scandal in Brazil, have implicated high-

ranking politicians, including three former presidents (Melo, 2021).

In an environment of such high political polarization and the potential lack of perceived
and actual legitimacy, it is reasonable to expect that citizens in Brazil may view a controversial
court decision as politically motivated. This perception can serve as a mechanism to explain
citizens’ distrust in court decisions: they interpret them as politically motivated and thus

question the decision’s legitimacy. As stated in hypothesis 3:
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H3a: Citizens (dis)trust a court decision convicting their rejected (preferred) politician
because they believe the decision is not (is) politically motivated.
H3b: Citizens (dis)trust a court decision acquitting their preferred (rejected) politician

because they believe the decision is not (is) politically motivated.

In the Brazilian context, the competitive electoral scenario, combined with a motivated
reasoning process (where citizens select and process information based on their affective ties),
can stimulate in-group devotion, leading to intolerance towards other groups. The tensions
between Lula supporters and Bolsonaro supporters are one such case. Outgroup animosity and
in-group loyalty are closely linked, especially when there is a perception of group danger (Solaz
et al., 2019). This is particularly evident in hostile circumstances, such as presidential rallies.
Studies have shown that political competition intensifies the effects of in-group loyalty (Carlin
and Love, 2018). In such situations, citizens may expect courts to directly influence the
electoral run, especially when courts might ban their rejected politician from running for office.

As stated in the fourth hypothesis:

H4.: Citizens expect courts to directly influence the electoral race by (not) banning their

rejected (preferred) politician from running for office.

Method

We conducted our study using a consumer panel from Toluna comprising of 1,000
participants.? Appendix A in the supplementary material presents the demographic breakdown

of the sample for each group of respondents.® Data collection occurred in August 2022,

2 However, 16 participants expressed uncertainty regarding the candidate they intended to vote for and were
consequently excluded from our sample.
3 Our goal was to obtain a stratified sample of the Brazilian population. However, certain demographic profiles

were harder to achieve (e.g., balanced regions), necessitating adjustments to the sample quotas to achieve our
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approximately one month before the first round of the presidential election. While we
acknowledge that political affinities can become more pronounced and that polarization may
increase during the electoral campaign, we assumed that citizens’ attitudes toward a court
decision regarding the involvement of high-ranking politicians in corruption would remain
relatively stable. The most controversial decisions made by the court system, such as Lula’s
arrest (April 2018) and subsequent release from jail (June 2021), took place more than one year
before the beginning of the electoral campaign and were significant sources of distrust in the
court decision. Lula’s supporters, on the one hand, alleged political persecution that convicted
him at the lower levels of the judicial system. On the other hand, his adversaries (Bolsonaro’s

supporters) believed the Supreme Court's decision that released him from jail was biased.

To initiate the survey, we posed two open-ended questions among the demographic
questions: ‘If the elections were held today, for which candidate would you vote (or not vote)?’
Subsequently, we presented participants with a vignette that asked them to imagine a
hypothetical trial in which either Lula or Bolsonaro was the defendant facing a corruption
indictment. We manipulated the court decision in this trial, randomly assigning participants to
one of four scenarios: Lula convicted, Lula acquitted, Bolsonaro convicted, and Bolsonaro
acquitted. This experimental design allowed us to examine how citizens’ attitudes toward a
court decision are influenced by the combination of the following variables: political
preference (voting for Lula, voting for Bolsonaro, or voting for another candidate), the

defendant (Lula/Bolsonaro), and the court decision (acquittal/conviction).

The vignette read: “Imagine that Lula/Bolsonaro was convicted/acquitted of a

corruption charge. Lula/Bolsonaro has always denied the accusations. According to the

intended sample size. Appendix A, in the supplementary material, also shows the differences between our actual

and target sample.
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presidential candidate, there was a conspiracy to harm his political career, because he has a
real chance of winning the electoral contest. Thinking about this CONVICTION/ACQUITTAL,

answer the following questions:”

Since political preferences were not randomly assigned, it is noteworthy that the support
for the politician is not experimentally manipulated and thus cannot be causally interpreted.

Thus, the results show heterogeneous treatment effects by baseline preference.

After participants provided information about the candidate they would vote for and the
candidate they rejected, they answered questions that allowed us to measure their attitudes
toward the court decision and politicians. Measured variables included trust ("To what extent
do you trust in this decision?"), corruption perception ("To what extent do you believe
Lula/Bolsonaro is involved in corruption deeds?"), agreement ("To what extent do you agree
with the court decision?"), perception of political motivation ("To what extent do you believe
the decision is politically motivated?"), and agreement with legally banning a candidate from
the elections via the "Ficha Limpa" or clean slate law ("Do you believe that Lula/Bolsonaro
should be legally banned from running in the next elections?"). All responses were recorded on

a 7-point Likert scale, with 1 indicating "totally disagree" and 7 indicating "totally agree."

For simplicity, we depicted the trial as a single decision, despite the Brazilian legal
system consisting of four tiers, each with distinctive attributes. We acknowledge that these
nuanced distinctions may not be clear to most Brazilian citizens. Therefore, providing more
specific framing in the vignettes could confuse participants and yield less precise responses

without significantly improving the understanding of the mechanisms at play. Our experiment
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was registered at As Predicted (https://aspredicted.org/30Q4_YWN), and has been approved by

an Institutional Review Board (IRB).*

Results

The primary objective of our experiment was to examine how voting preferences for a
high-ranking politician, either convicted or acquitted of corruption, affect confidence in the

judiciary.

The effect of the manipulations on the dependent variables

We conducted linear regression analyses to predict the outcomes of our manipulations
for the whole sample, regardless of political affinity, on the five dependent variables. Our
independent variables are: whether the candidate has been convicted (1 = convicted; 0 =
acquitted), which candidate was described (1 = Lula; 0 = Bolsonaro), and their interaction term.
Figures 1 to 5 show the means of each dependent variable by the experimental conditions,

while Table 1 presents the regression results.

4 The original survey instrument, in Portuguese, is on Appendix B.
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Figure 1: Means of confidence levels by the experimental conditions

Lula Convicted - i
Lula Acquitted - i
Bolsonaro Convicted - ——y
Bolsonaro Acquitted - [ —
' 1l 1 ] L}
0 1 2 3 4

Confidence Levels (totally confident = 7), Error bars: 95% CI

Figure 2: Means of corruption perception levels by the experimental conditions

Lula Convicted - ——
Lula Acquitted - —
Bolsonaro Convicted - [——
Bolsonaro Acquitted - [ — |
0 > 4

Corruption Perception Levels (higher = 7), Error bars: 95% CI
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Figure 3: Means of agreement levels with the court decision by the experimental

conditions
Lula Convicted - —
Lula Acquitted - —t—
Bolsonaro Convicted - —t—
Bolsonaro Acquitted - I

0 1 2 3 4 5
Agreement Levels (totally agree = 7), Error bars: 95% C1

Figure 4: Means of political motivation levels by the experimental conditions
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Perception of Political Motivation (higher = 7), Error bars: 95% C1
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Figure 5: Means of agreement levels with legally banning from the elections by the

experimental conditions

Lula Convicted - [
Lula Acquitted - et
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Table 1: Estimating the effects of the experimental manipulations on the dependent

variables

(1) 2 G) “4) ®)

DV: DV: Corruption DV: DV: Perception of ~ DV: Agreement with Legally
VARIABLES Confidence Perception Agreement Political Motivation ~ Banning from the Elections

Convicted 0.714%%x 0.072 1.016%%* -0.374 0.162
(0.205) (0.199) (0.211) (0.192) (0.226)

Candidate on
trial is Lula

(vs.
Bolsonaro) -0.064 0.422* -0.068 0.386* 0.064

(0.204) (0.199) (0.210) (0.191) (0.225)

Convicted *

C?nqldate on -0.123 0.071 0.504 -0.590* -0.051
trial is Lula
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(vs.
Bolsonaro)
(0.290) (0.283) (0.299) (0.272) (0.320)
Constant 3.759%*x* 4.643%*** 3.506%** 4.835%** 4.402%**
(0.144) (0.140) (0.148) (0.135) (0.159)
Observations 984 984 984 984 984
R-squared 0.021 0.011 0.072 0.029 0.001

Standard errors in parentheses

5% p<0.001, ** p<0.01, * p<0.05

Our results show two different patterns. The first is a direct effect of the manipulations
on confidence (Model 1) and on agreement with the court’s decision (Model 3). Across the
entire sample, the decision to convict any candidate increases both confidence in the court's

decision and agreement with it when compared with the decision to acquit any candidate.

The second is a direct effect of the manipulations on corruption perception and on the
perception of political motivation. Across the entire sample, Lula is perceived as more corrupt
than Bolsonaro, while decisions involving Lula are perceived as more politically motivated
than those involving Bolsonaro. In this case, however, there is a significant interaction.
Participants perceive the decision to acquit Lula as more politically motivated than convicting

him.

Finally, the manipulations have no direct effect on whether a citizen agrees with legally

banning the candidate from the elections.
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Heterogeneous treatment effects

To test our hypotheses, we used linear regressions to estimate heterogeneous treatment
effects to check whether our manipulations interact with political affinity. Our independent
variables are whether the candidate has been convicted (1 = convicted; 0 = acquitted), which
candidate was described (1 = Lula; 0 = Bolsonaro), which candidate participants reported
voting for (1 = Other; 2 = Bolsonaro, 3 = Lula) and their interaction terms. We operationalized
political affinity using the candidate that participants reported voting for (Bolsonaro, Lula, or
other). To establish a baseline for comparison, we used the answers from citizens who support
another candidate (neither Lula nor Bolsonaro) as the control group. These citizens likely feel
similarly towards both Bolsonaro and Lula and most likely dislike both, making them less
likely to be strongly influenced by the identity-based elements of ideology that drive affective
polarization. We then operationalized political rejection using the candidate that participants
reported rejecting (Bolsonaro, Lula, or other). Since 95% of Lula supporters reported rejecting
Bolsonaro and 95% of Bolsonaro supporters reported rejecting Lula, we present these results
in the Appendixes C, D, and E. We included gender, age, income, and region as control

variables in all analyses. Table 2 summarizes all results.

Table 2: Estimating the effects of the experimental manipulation and participants'

political preference on the dependent variables

(1) ) €) 4 ®)
DV: Perception ~ DV: Agreement with
DV: Corruption DV: of Political Legally Banning
VARIABLES DV: Confidence Perception Agreement Motivation from the Elections
Candidate on
trial is Lula (vs.
Bolsonaro) -0.107 0.652%* -0.210 0.345 0.329
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Convicted

Vote for
Bolsonaro

Vote for Lula

Vote for
Bolsonaro *
Convicted

Vote for Lula *

Convicted

Vote for
Bolsonaro *
Candidate on
trial is Lula

Vote for Lula *

Candidate on
trial is Lula

Convicted *
Candidate on
trial is Lula

Vote for
Bolsonaro *
Convicted *
Candidate on
trial is Lula

Vote for Lula *

Convicted *
Candidate on
trial is Lula

(0.324)
1.200%%x

(0.337)

1.474%%%
(0.333)
0.090

(0.313)

-2.751%%*

(0.473)

0.978*

(0.454)

-2.493%**

(0.464)

2.439%**

(0.449)

-0.093

(0.477)

3.904%**

(0.658)

-3.780%**

(0.656)

(0.258)
0.420

(0.268)

2. 137H%*
(0.265)
1,294

(0.249)

-0.599

(0.376)

-0.076

(0.362)

3.240%**

(0.369)

-3.488

(0.358)

-0.423

(0.380)

0.659

(0.524)

-0.021

(0.523)

(0.264)
1.861%%%

(0.275)

2.359%%x
(0.272)
-0.556*

(0.255)

-4.793***

(0.385)

1.824***

(0.370)

-3.698%**

(0.378)

3.741%%*

(0.366)

0.552

(0.389)

7,494

(0.536)

=731

(0.535)

(0.303)
-0.661*

(0.315)

-1.140%%
(0.311)
0.514

(0.292)

2.171%**

(0.441)

-1.070*

(0.424)

2.057%**

(0.433)

-1.728%***

(0.419)

-0.331

(0.446)

-4.519%**

(0.614)

3.969%**

(0.612)
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(0.304)
0.121

(0.316)

22.060%%*
(0.313)
1.016%+*

(0.294)

0.151

(0.444)

0.263

(0.426)

3.395%**

(0.435)

-3.788%***

(0.422)

-0.300

(0.448)

0.222

(0.617)

-0.427

(0.616)
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Constant 3,293 %%k 4.780%**
(0.229) (0.182)

Observations 984 984

R-squared 0.197 0.457

3.024%**

(0.186)

984

0.522

4.976%**

(0.213)

984

0.209
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4.622%%*

(0.215)

984

0.404

Standard errors in parentheses

8% p<0.001, ** p<0.01, * p<0.05

Hla poses that the identification with (vs. rejection of) a high-ranking politician who

has been convicted of corruption reduces (increases) confidence in a court decision. Model

1 tests this hypothesis. The two significant main effects show that when Bolsonaro is

convicted, participants who support him trust the court less than those who support others,

while participants who support Lula trust the court more than those who support others. The

significant interactions show that when Lula is convicted, participants who support

Bolsonaro trust the court more than those who support others, while participants who

support Lula trust the court less than those who support others. Therefore, Hla was

confirmed. Figure 6 illustrates these results.
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Figure 6: Means of confidence in the court decision by political affinity
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Interestingly, the manipulations interacted with participants’ candidate choice, such that
when Bolsonaro is convicted or Lula is acquitted, voting for Bolsonaro reduces the confidence
in court’s decision, and voting for Lula increases it. Participants supporting candidates other
than the ones mentioned did not alter their confidence in the court's decision based on the
defendant involved. Whether Lula (M = 4.31, SE = 0.24, 95% CI [3.84, 4.78]; N = 70) or
Bolsonaro is convicted (M = 4.51, SE = 0.25, 95% CI [4.01, 5.01]; N = 70), citizens who
support other candidates show equal levels of confidence. In the acquittal scenario, regardless
of whether Lula (M = 3.19, SE = 0.22, 95% CI [2.74, 3.62]; N = 81) or Bolsonaro (M = 3.29,
SE =0.21, 95% CI1 [2.87, 3.71]; n = 82) is on trial, citizens who support other candidates also
demonstrate similar confidence levels. This suggests that citizens who support other candidates
do not perceive any bias in the court decision to acquit or convict any specific candidate. These
findings support the notion that citizens are more likely to endorse a court decision to punish a

corrupt politician when it does not affect their preferred candidate.
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Model 2 in Table 2 shows the heterogeneous treatment effects on corruption perception.
Regardless of whether he is convicted or acquitted, when the scenario involves Bolsonaro,
participants who support Bolsonaro perceive him as less corrupt and participants who support

Lula perceive him as more corrupt than participants who support others.

Figure 7: Means of corruption perception levels in the court decision by political affinity

Corruption Perception Levels in Court Decisions by Political Affinity

All Voters Vote on Another Candidate Vote on Bolsonaro Vote on Lula

Lula Acquitted - }-I

Lula Convicted - |--|

Bolsonaro Acquitted - H

Bolsonaro Convicted - |'{

0 2 4 6 0 2 4 6 0 2 4 6 0 2 4 6
Perception Level (higher = 7)

Figure 7 illustrates that participants who support other candidates perceive Lula when
he is either acquitted (M = 5.43, SE = 0.18, 95% CI [5.07, 5.79]; N = 81) or convicted (M =
5.43, SE =0.20, 95% CI [5.04, 5.81]; N = 70) as equally corrupt than Bolsonaro, regardless of
being acquitted (M = 4.78, SE = 0.18, 95% CI [4.42, 5.14]; N = 82) or convicted (M = 5.20,
SE =0.20, 95% CI [4.81, 5.59]; N = 70). Interestingly, Bolsonaro supporters perceive Lula as
more corrupt in both the acquittal (M = 6.54, SE = 0.18, 95% CI [6.18, 6.89]; N = 84) or
conviction (M = 6.59, SE = 0.17, 95% CI [6.26, 6.91]; N = 98) conditions than Bolsonaro,

regardless of whether Bolsonaro is acquitted (M = 2.64, SE = 0.19, 95% CI [2.26, 3.02]; N =
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73) or convicted (M =2.46, SE=0.18,95% CI [2.11, 2.82]; N = 84). Similarly, Lula supporters
perceive Bolsonaro as more corrupt in both the acquittal (M = 6.07, SE =0.17, 95% CI [5.74,
6.41]; N = 94) or conviction (M = 6.42, SE = 0.17, 95% CI [6.08, 6.76]; N = 91) conditions
than Lula, whether Lula is acquitted (M = 3.24, SE = 0.18, 95% CI [2.88, 3.59]; N = 84) or

convicted (M =3.14, SE=0.19, 95% CI [2.76, 3.52]; N = 73).

H2a poses that citizens (dis)trust a court decision convicting their rejected (preferred)
politician because they believe she/he is (not) involved in corruption. A mediation analysis®
supports this hypothesis, in which the indirect path (candidate -> corruption perception ->
confidence) is significant for both Bolsonaro (f = 1.27, SE = 0.24, 95% CI [0.82, 1.75]) and
Lula supporters (p =-1.03, SE=10.19,95% CI [-1.41, -0.67]). H2b poses that citizens (dis)trust
a court decision acquitting their preferred (rejected) politician because they believe she/he is
not (she/he is) involved in corruption. A mediation analysis supports this hypothesis, in which
the indirect path (candidate -> corruption perception -> confidence) is significant for both
Bolsonaro (B =-1.57, SE = 0.24, 95% CI [-2.06, -1.11]) and Lula supporters (f = 1.15, SE =

0.20, 95% CI [0.76, 1.57]).

Figure 8 shows varying levels of agreement with court decisions depending on the
manipulation. Participants who support other candidates exhibit lower levels of agreement with
court’s decision in the acquittal scenarios: Bolsonaro Acquitted (M =3.02, SE = 0.21, 95% CI
[2.62, 3.43]; N = 82) and Lula Acquitted (M = 2.81, SE = 0.21, 95% CI [2.41, 3.22]; N = 81).

There is no statistically significant difference between these two conditions.

> We tested the significance of the indirect effects using bootstrapping procedures. Non-standardized indirect
effects were calculated for each of the 5.000 bootstrapped samples, and the 95% confidence interval was computed

by determining the indirect effects at the 2.5th and 97.5th percentiles.
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When Bolsonaro is acquitted (M = 5.38, SE = 0.24, 95% CI [4.92, 5.84]; N = 73),
participants who vote for Bolsonaro demonstrate a high level of agreement with court’s
decision. However, when Bolsonaro is convicted, the results are different. Bolsonaro supporters
show significantly lower agreement (M = 2.45, SE = 0.21, 95% CI [2.04, 2.86]; N = §4).
Notably, Bolsonaro’s supporters exhibit the lowest level of agreement when Lula is acquitted
(M =1.48, SE =0.12, 95% CI [1.25, 1.70]). Those who vote for Lula exhibit no statistically
significant difference in agreement levels when Bolsonaro is acquitted (M = 2.47, SE = 0.21,
95% CI [2.06, 2.88]; N = 94) and when Lula is convicted (M =2.51, SE=0.21, 95% CI [2.06,
2.88]). These results highlight the influence of political affinity on the agreement with court
decisions, with significant variations observed between supporters of different candidates

based on whether their preferred candidate was acquitted or convicted.
Figure 8: Means of agreement levels with the court decision by political affinity

Agreement Levels with Court Decisions by Political Affinity
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Figure 9 illustrates that participants who support other candidates perceive higher levels
of political motivation under Lula’s acquittal than in his conviction: Lula Acquitted (M =5.32,
SE = 0.18, 95% CI [4.95, 5.68]; N = 81) vs. Lula Convicted (M = 4.32, SE = 2.01, 95% CI
[3.85,4.80]; N = 70). Bolsonaro supporters perceive higher levels of political motivation when
Lula is acquitted (M = 6.23, SE = 1.24, 95% CI [5.97, 6.50]; N = 84) than when Bolsonaro is
convicted (M = 5.34, SE = 2.13, 95% CI [4.88, 5.80]; N = 84). However, Lula supporters
perceive equal levels of political motivation when Bolsonaro is acquitted (M = 5.48, SE=1.75,

95% CI [5.13, 5.84]; N = 94).

Figure 9: Means of perception of political motivation in the court decisions by political

affinity

Perception of Political Motivation in Court Decisions by Political Affinity
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H3a poses that citizens (dis)trust a court decision convicting their rejected (preferred)
politician because they believe the decision is not (is) politically motivated. A mediation

analysis supports this hypothesis, in which the indirect path (candidate -> political motivation
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-> confidence) is significant for both Bolsonaro (f = 0.32, SE =0.13, 95% CI [0.34, 0.92]) and
Lula supporters (p =-0.30, SE =0.12, 95% CI [-0.56, -0.07]). H2b poses that citizens (dis)trust
a court decision acquitting their preferred (rejected) politician because they believe she/he is
not (she/he is) involved in corruption. Similarly, a mediation analysis also supports this
hypothesis, in which the indirect path (candidate -> corruption perception of corruption ->
confidence) is significant for both Bolsonaro ( =-0.38, SE =0.16, 95% CI [-0.72, -0.09]) and

Lula supporters (f = 0.23, SE = 0.11, 95% CI [0.05, 0.48]).

Our fourth hypothesis poses that citizens expect courts to directly influence the electoral
race by banning their rejected politician. Among the whole sample, there was a small
statistically significant differences across the scenarios of Lula Convicted (M = 4.28, SE =
0.15, 95% CI [3.99, 4.58]; N = 241) and Lula Acquitted (M = 3.69, SE = 0.14, 95% CI [3.40,
3.98]; N =249). The comparison between Bolsonaro Convicted (M =4.47, SE = 0.14, 95% CI
[4.19, 4.75]; N = 245) and Bolsonaro Acquitted (M = 3.48, SE = 0.13, 95% CI [3.48, 4.03]; n
= 249) also presented statistically significant differences. Among citizens who support another
candidate, there was no statistically significant difference across the scenarios, including Lula
Convicted (M =4.77, SE = 0.24, 95% CI [4.30, 5.24]; N = 70), Lula Acquitted (M = 4.95, SE
=0.22, 95% CI [4.51, 5.39]; N = 81), Bolsonaro Convicted (M = 4.74, SE = 0.27, 95% CI
[4.20, 5.27]; N = 70), and Bolsonaro Acquitted (M = 4.62, SE =0.25, 95% CI [4.12,5.11];n =

82).

Citizens who support Bolsonaro consistently believed that Lula should be banned from
running for election, regardless of his conviction (M = 6.48, SE = 0.27, 95% CI [6.21, 6.74];
N = 98) or acquittal (M = 6.29, SE = 0.17, 95% CI [5.95, 6.61]; N = 84). In contrast, they
strongly supported Bolsonaro running for election, even if he faced conviction (M = 2.83, SE
=0.26, 95% CI [2.33, 3.33]; N = 84) and not acquittal (M = 2.56, SE = 0.28, 95% CI [2.02,

3.10]; N = 73). Citizens who support Lula demonstrated a similar pattern, advocating for Lula

68



" FGV EBAPE

to run in the next election, even after a conviction (M = 1.84, SE =0.19, 95% CI [1.46, 2.20];
N = 73) compared to an acquittal (M = 2.18, SE = 0.20, 95% CI [1.77, 2.57]; N = 84).
Conversely, citizens who support Lula believed that Bolsonaro should be banned from running,
even after an acquittal decision from the courts (M = 5.64, SE = 0.20, 95% CI [5.24, 6.03]; N
= 94) rather than a conviction (M = 6.02, SE = 0.16, 95% CI [5.70, 6.34]; N =73). Figure 10
shows these results. Notably, citizens anticipated that courts would directly influence the
electoral race, even without legal reasoning for such decisions. Hence, our findings confirm

H4.

Figure 10: Means of agreement with legally banning candidate from the elections by

political affinity

Agreement with Legally Banning from the Elections

All Voters Vote on Another Candidate Vote on Bolsonaro Vote on Lula

Lula Acquitted - I--I
Lula Convicted - I--I

Bolsonaro Acquitted - H

Bolsonaro Convicted - I-'I

[Se]
.
=

6 2 4 6 0 2 4 6 0 2 4 6 0
Agreement Levels (higher =7)
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Discussion

Our study demonstrates that the political preferences of citizens significantly affect their
confidence in court decisions concerning corruption. The confidence levels in a court decision
vary significantly depending on the defendant and the resulting decision to convict or acquit
them. Conversely, individuals who favored a different candidate than the one on trial exhibited

consistent confidence levels, irrespective of the identity of the defendant.

Our findings suggest that citizens’ unwavering belief in the integrity of their preferred
candidate leads to lower confidence in a court’s decision when the decision goes against their
preferred candidate. This finding is particularly notable in countries like Brazil, where the
judiciary is often perceived as sluggish and ineffective. Despite criticisms of the courts'
leniency towards defendants, citizens often disapprove of convictions of their preferred
politician for corruption, influenced by the belief that their favored politician is innocent. In
other words, they prioritize pre-existing beliefs and feelings over accuracy. Partisan views often
influence how citizens process political information, making it challenging to arrive at optimal
decisions. This result aligns with other studies, which demonstrate citizens’ biases in relation
to corruption perceptions and expectations (Anderson and Tverdova, 2003; Anduiza et al.,

2013; Barros et al., 2020; Solaz et al., 2019).

Unexpectedly, the study found that Lula's supporters did not view the court's decision
to acquit Bolsonaro as politically motivated. This finding suggests that the lack of confidence
in a court decision among citizens who support Bolsonaro stems from their perception of the
candidate’s involvement in corruption and political motivation in the decision. The recent
decision by the Supreme Court might shed light on the divergence of opinions among
supporters of Lula and Bolsonaro regarding court decisions. At the onset of the Lava-Jato
Operation, supporters of Lula contended that the lower courts were politically motivated in

their conviction of Lula. However, the Supreme Court deemed the lower court judge biased
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and overturned all of Lula’s convictions. In this context, the political motivation argument may

apply more to Bolsonaro supporters.

The public's affinity for high-ranking politicians poses a challenge for the judiciary, as
it amplifies the political stakes of trial outcomes. In such challenging circumstances, courts are
faced with the daunting task of ruling on cases that may further exacerbate divisions among
the public and raise doubts about the judiciary’s impartiality. Understanding how citizens’
political affinities impact their perception of judicial rulings on politicians can provide crucial

insights into the dynamics of confidence in the judiciary and the democratic process.

Citizens who support Lula and Bolsonaro expect the court to influence the electoral run
even if the legal system does not endorse the decision to ban a candidate from eligibility.
According to the ‘Ficha Limpa’ law, only convicted candidates should be banned from
elections. However, for citizens who support Lula and Bolsonaro, this legal distinction does
not matter in shaping their judgment of the court’s verdict. They expect the court to ban their
rejected politician from running in the elections regardless of trial outcome, suggesting that
citizens expect a court decision to directly influence the electoral run through banning

decisions.

This study has some limitations. First, given the vignette experiment's design, we
cannot categorically exclude the possibility that Lula or Bolsonaro supporters differ in ways
not observed in our study, potentially influencing the outcomes. While this is a valid point, we
assert that the congruence or incongruence of a citizen’s political affinities with the court
decision significantly impacts citizens’ confidence in the decision. Moreover, we acknowledge
that the experiment did not have a condition in which courts were not mentioned. Without these

comparisons, it is difficult to reach some conclusions. For example, it is possible that compared
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to a baseline condition in which no information was given, all manipulations might increase

support for removal of eligibility.

Finally, we acknowledge that the question referred to the candidate. This made the
dependent variable different depending on which conditions respondents were assigned to. For
example, assignment to the Lula acquitted or the Lula convicted condition increases corruption
perceptions of Lula vis a vis the Bolsonaro acquitted condition. However, the Bolsonaro
acquitted condition asked only about perceptions of Bolsonaro’s corruption. Thus, we
acknowledge that we compared responses to questions that asked about different subjects.
More direct comparisons could be completed if the question had asked about corruption among
politicians. Interestingly, priming respondents on Lula and court cases, regardless of the case
outcome, increases corruption perceptions of Lula. However, we cannot know if simply
priming people to think about Lula regardless of whether there was any information on the

court would have had similar results.

Nevertheless, our research indicates that support for court decisions against corruption
is contingent upon alignment with citizens' pre-existing beliefs. Citizens are more inclined to
support a court decision to punish corruption when their preferred candidate is not at risk. This
finding is at least in part explained by the perception of corruption. Moreover, lack of
confidence in the court’s decision may be influenced by the perception of an existing political
motivation behind the decision. These findings provide deeper insights into how different
political factions perceive and interpret a court decision, enhancing our understanding of

citizens' attitudes toward the punishment of corrupt politicians.

We highlight four key variables in the research on institutional trust and the punishment
of corrupt politicians. First, citizens prioritize being able to elect their preferred candidate over

the punishment of corruption, leading to support for punishment only when their preferred
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candidate is not at risk of becoming ineligible. Second, citizens’ lack of confidence in the
court’s decision is influenced by the belief that the preferred candidate is not involved in
wrongdoings and the perception of political motivation behind the decision. Third, only
citizens who support Bolsonaro see court decisions as politically motivated. Fourth, citizens
expect courts to ban candidates from running in the elections, regardless of the legal grounding
for this decision. These findings contribute to a deeper understanding of how different political
factions perceive and interpret court decisions, enhancing theories on citizens' attitudes toward

the punishment of corrupt politicians.

Although the ‘Ficha Limpa’ (Clean Slate) Law plays a crucial role in preventing corrupt
politicians from running for office, reflecting citizens' reluctance to penalize misconduct, it
concurrently increases pressure on the judiciary by increasing the political implications of a
politician’s trial. Courts must develop diverse approaches to foster unity between multiple
perspectives in this context. Future research could investigate strategies that alleviate this
burden for courts. Additionally, subsequent research could address the limitations inherent to
our study. The investigation was conducted in the context of heightened affective polarization
and corruption, which may intensify political cleavages. Future studies can examine whether
our findings hold under different circumstances, such as contexts where corruption is less
widespread or where affective polarization is less prevalent. Additionally, exploring how
citizens who support another candidate (neither Lula nor Bolsonaro) perceive a court decision
when their preferred candidates have been convicted could provide valuable insights, as these

citizens may be less emotionally invested in the success of their preferred candidate.
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Appendix
Appendix A

Participants’ Demographics by Preferred Candidates

Bolsonaro's Lula's Others' Total Target
Supporters Supporters Supporters Sample
Participants 34% 35% 31% 100%
Gender
Male 45% 32% 37% 38% 48%
Female 55% 68% 63% 62% 52%
Age
16-24 years 8% 16% 11% 12% 21%
25-34 years 28% 33% 30% 31% 27%
35-54 years 48% 43% 49% 46% 40%
55+ 16% 8% 10% 11% 12%
Monthly Income
Up to $900 69% 66% 66% 67% 62%
$901-$3,200 26% 29% 31% 29% 34%
Higher than $3,200 5% 5% 3% 4% 4%
Region
North 13% 7% 6% 9% 6%
Northeast 15% 27% 18% 20% 19%
Southeast 45% 46% 47% 46% 50%
South 17% 14% 20% 17% 16%
Center-West 10% 6% 9% 8% 9%

Note: The target sample was suggested by the consumer panel (Toluna) to represent the

Brazilian population.
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Appendix B

Original Survey Instrument — In Portuguese

Qual ¢ o seu género?

Masculino (1)

Feminino (2)

Outro (4)

Qual ¢ a sua idade?

16 a 24 anos (1)

25 a 34 anos (2)

35a 54 anos (3)

55 anos ou mais (4)

Qual é a sua renda?

Até RS 1.400 (1)

Entre R$ 1.401 ¢ 4.500 (2)

Entre R$ 4.501 e R§ 16.000 (3)

Maior do que R$ 16.001 (4)
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Vocé mora em qual regido do pais?

Norte (1)

Nordeste (2)

Sudeste (3)

Sul (4)

Centro Oeste (5)

Fim do bloco: Bloco 6

Inicio do bloqueio: Bloco 1

Se as eleigoes fossem hoje, em qual candidato vocé votaria?

Se as elei¢des fossem hoje, em qual candidato vocé nao votaria de jeito nenhum?

Fim do bloco: Bloco 1

Inicio do bloqueio: Bloco 2 - Lula Condenado

Imagine que Lula foi condenado por corrup¢ao. Lula sempre negou as acusagdes. De acordo
com o candidato a presidéncia, houve uma conspiragao para prejudicar sua carreira politica,
porque possui reais chances de vencer a disputa eleitoral.

Pensando nessa CONDENACAO, responda as seguintes perguntas:
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Quanto vocé confia nessa decisdo da justica?

N&o confio Confio totalmente

Vocé acredita que Lula estd envolvido em atos de corrupgao?

Né&o Acredito Acredito totalmente

Vocé concorda com a condenagao de Lula?

Discordo totalmente Concordo totalmente
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Vocé acredita que a condenagdo de Lula teve motivagao politica?

Discordo totalmente Concordo totalmente

10 l

Neste cenario, vocé concorda que Lula deve ficar legalmente impedido de disputar as
proximas eleigdes?

Discordo totalmente Concordo totalmente

10 l

Fim do bloco: Bloco 2 - Lula Condenado

Inicio do bloqueio: Bloco 3 - Bolsonaro Condenado

Imagine que Bolsonaro foi condenado por corrupg¢ao. Bolsonaro sempre negou as acusacdes.
De acordo com o candidato a presidéncia, houve uma conspiragao para prejudicar sua carreira
politica, porque possui reais chances de vencer a disputa eleitoral.

Pensando nessa CONDENACAO, responda as seguintes perguntas:

Quanto vocé confia nessa decisdo da justica?

N&o confio Confio totalmente

82



" FGV EBAPE

Vocé acredita que Bolsonaro esta envolvido em atos de corrupgao?

Né&o Acredito Acredito totalmente

Vocé concorda com a condenagao de Bolsonaro?

Discordo totalmente Concordo totalmente

Vocé acredita que a condenagdo de Bolsonaro teve motivagao politica?

Discordo totalmente Concordo totalmente
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Neste cenario, vocé concorda que Bolsonaro deve ficar legalmente impedido de disputar as
proximas eleigdes?

Discordo totalmente Concordo totalmente

10 l

Fim do bloco: Bloco 3 - Bolsonaro Condenado

Inicio do bloqueio: Bloco 4 - Lula Absolvido

Imagine que Lula foi absolvido de uma acusacao de corrup¢do. Lula sempre negou as
acusagoes. De acordo com o candidato a presidéncia, houve uma conspiracao para prejudicar
sua carreira politica, porque possui reais chances de vencer a disputa eleitoral.

Pensando nessa ABSOLVICAO, responda as seguintes perguntas:

Quanto vocé confia nessa decisdo da justica?

Ndao confio Confio totalmente

10 l

Vocé acredita que Lula estd envolvido em atos de corrupgao?

Nao Acredito Acredito totalmente
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Vocé concorda com a absolvigdo de Lula?

Discordo totalmente Concordo totalmente

Vocé acredita que a absolvi¢ao de Lula teve motivagao politica?

Discordo totalmente Concordo totalmente

Neste cenario, vocé concorda que Lula deve ficar legalmente impedido de disputar as
proximas elei¢cdes?

Discordo totalmente Concordo totalmente
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10 l

Fim do bloco: Bloco 4 - Lula Absolvido

Inicio do blogqueio: Bloco 5 - Bolsonaro Condenado

Imagine que Bolsonaro foi absolvido de uma acusacao de corrupgdo. Bolsonaro sempre
negou as acusagoes. De acordo com o candidato a presidéncia, houve uma conspiragao para
prejudicar sua carreira politica, porque possui reais chances de vencer a disputa eleitoral.

Pensando nessa ABSOLVICAO, responda as seguintes perguntas:

Quanto vocé confia nessa decisao da justica?

Nao confio Confio totalmente

10 l

Vocé¢ acredita que Bolsonaro esta envolvido em atos de corrupgao?

Né&o Acredito Acredito totalmente

10 l
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Vocé concorda com a absolvi¢ao de Bolsonaro?

Discordo totalmente Concordo totalmente

Voc¢ acredita que a absolvi¢ao de Bolsonaro teve motivagao politica?

Discordo totalmente Concordo totalmente

Neste cendrio, vocé concorda que Bolsonaro deve ficar legalmente impedido de disputar as
proximas elei¢des?

Discordo totalmente Concordo totalmente
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Estimating the effects of the manipulations and participants’ political rejection on the

dependent variables

(D 2 3 “ &)
DV: Agreement
DV: Perception with Legally
DV: DV: Corruption DV: of Political Banning from
VARIABLES Confidence Perception Agreement Motivation the Elections
Candidate on
trial is Lula (vs.
Bolsonaro) 0.266 0.568 0.112 0.239 0.078
0.517) (0.422) (0.422) (0.473) 0.474)
Convicted 0.966 0.374 0.313 0.253 -0.411
(0.541) (0.441) (0.441) (0.495) (0.495)
Rejects
Bolsonaro -0.346 1.886%** -1.372%*%* 1.008** 1.286%**
(0.410) (0.335) (0.335) (0.376) (0.376)
Rejects Lula 1.036* -1.100%* 1.475%%%* -0.708 -1.760%**
(0.420) (0.342) (0.342) (0.384) (0.384)
Rejects
Bolsonaro *
Convicted 1.290%* -0.094 3.649%** -2.201%** 0.648
(0.606) (0.494) (0.494) (0.554) (0.555)
Vote for Lula *
Convicted -2.110%** -0.523 -2.510%** 1.023 0.764
(0.616) (0.502) (0.502) (0.563) (0.564)
Rejects
Bolsonaro *
Candidate on
trial is Lula (vs.
Bolsonaro) 1.817%* -2.888*** 3.068%** -1.500** -3.241%%*
(0.587) (0.479) (0.479) (0.537) (0.538)
Rejects Lula *
Candidate on
trial is Lula (vs.
Bolsonaro) -2.663%** 2.787*** -3.690%** 1.969%** 3.443%*x*
(0.593) (0.483) (0.483) (0.542) (0.543)
Convicted *
Candidate on
trial is Lula -0.548 0.236 1.399* -0.488 0.888
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(0.776)

Rejects

Bolsonaro *

Convicted *

Candidate on

trial is Lula -2.903***
(0.872)

Rejects Lula *

Convicted *

Candidate on

trial is Lula 4.045%**
(0.875)

Constant 3.5]15%**
(0.363)

Observations 984

R-squared 0.186

(0.633)

-0.666
(0.711)

0.091
(0.714)
4.182%%*
(0.296)

984
0.423

(0.633)

7,71 5%
(0.711)

5.912%%*
(0.714)
3.576%**
(0.296)

984
0.515

(0.710)

3.808
(0.798)

4,091 %%
(0.801)
4.636%**
(0.332)

984
0.230

" FGV EBAPE

(0.711)

-1.390
(0.798)

-1.013
(0.802)
4.485%x
(0.332)

984
0.425

Standard errors in parentheses

5% p<0.001, ** p<0.01, * p<0.05
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Appendix D

Figure D1: Means of confidence in the court decision by rejected candidate

All Voters Another Candidate Rejected Bolsonaro Rejected Lula Rejected
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Figure D2: Means of corruption perception levels in the court decision by rejected

candidate
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Figure D3: Means of agreement levels with the court decision by rejected candidate
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Figure D4: Means of perception of political motivation in the court decisions by rejected

candidate
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Figure DS: Means of agreement with legally banning candidate from the elections by

rejected candidate
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Appendix E

Mediation Analyses by Rejected Candidates

Indirect Effects — Among Convicted

Path: Candidate -> Corruption Perception -> Confidence

" FGV EBAPE

Effect Boot SE Boot LLCI Boot ULCI
Rejects Bolsonaro -0.86 0.16 -1.20 -0.55
Rejects Lula 1.13 0.21 0.71 1.56
Path: Candidate -> Political Motivation -> Confidence
Effect Boot SE Boot LLCI Boot ULCI
Rejects Bolsonaro -0.28 0.11 -0.52 -0.07
Rejects Lula 0.32 0.13 0.08 0.57
Indirect Effects — Among Acquitted
Path: Candidate -> Corruption Perception -> Confidence
Effect Boot SE Boot LLCI Boot ULCI
Rejects Bolsonaro 0.93 0.17 0.60 1.28
Rejects Lula -1.36 0.21 -1.78 -0.96
Path: Candidate -> Political Motivation -> Confidence
Effect Boot SE Boot LLCI Boot ULCI
Rejects Bolsonaro 0.21 0.10 0.05 0.43
Rejects Lula -0.37 0.15 -0.66 -0.10
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Chapter 4: Why Congress Members Do Not Retaliate Against the
Supreme Court? Evidence from a Field Survey in Brazil.

André Klevenhusen — Fundagdo Getulio Vargas

Carlos Pereira — Fundagao Getulio Vargas

Abstract

This study explores the dynamics between Brazil's legislature and judiciary, focusing on why
legislative threats to the judiciary remain rhetorical despite the judiciary's growing power. It
postulates that Brazil's fragmented multiparty system gives rise to substantial coordination
challenges for legislators, thereby impeding their capacity to take concrete action against the
judiciary. The findings of our field survey of 105 legislators indicate that while there is a
pervasive discontent with judicial rulings on behavioral issues, privileged jurisdiction, and
electoral legislation, only judicial intervention in earmarks distribution is sufficient to unite
legislators to challenge the Supreme Court. By delegating unpopular tasks to the judiciary and
leveraging short-term electoral gains, legislators can publicly criticize the judiciary without
risking retaliation. This study contributes to the existing literature on the judicialization of
politics and the relations between legislative and judicial institutions in Brazil by elucidating
how institutional arrangements and issue-specific factors influence the behavior of legislators
within the country's complex political system.

Keywords: Supreme Court, congress, retaliation, earmark, judcialiazation of politics
Introduction

In recent years, there has been a growing interest in the phenomenon of judicialization
of politics. This term refers to the increasing reliance on courts and judicial processes to address
a wide range of issues, including moral dilemmas, public policy matters, and political disputes
(Hirschl, 2006). This phenomenon has been observed in numerous countries, where courts have
assumed a more prominent role in decision-making processes (Hirschl, 2006; Hirschl, 2008;
Nunes, 2010; Arguelhes et al., 2016; Arguelhes, 2017; Pimentel, 2020).
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This study aims to examine the interactions between the judiciary and the legislature in
Brazil. Over the past decade, the Brazilian judiciary has emerged as a prominent actor in the
political sphere. Notably, this expansion of the judiciary's role did not result from an attempt
to consolidate power. Rather, the legislature itself conferred upon the judiciary greater authority
to oversee the other branches of government. Consequently, the legislative branch granted

greater authority to the judiciary.

As a result of the transfer of authority to the judiciary, the Supreme Court assumed
responsibilities concerning constitutional oversight and appellate court functions. This transfer
of powers was undertaken with a specific objective: to oversee the executive branch. In light
of the legislature’s grant of substantial authority to the President in a context of party
fragmentation and coalition-building, there existed a potential for the President to diverge from
the legislative preferences. As a result, the judiciary was expected to align with the legislature
to maintain the effectiveness of the checks and balances and ensure that the executive did not

overstep its authority (Melo & Pereira, 2013).

In this context, the judiciary would ensure that the executive remained aligned with the
legislature's preferences. Consequently, the empowered judiciary would act as an agent of the
legislature. However, in recent years, the judiciary has become more active, imposing limits
not only on the executive branch but also on the legislature itself. This shift has led to rulings
on issues critical to the legislature that do not always align with its preferences (Arguelhes,
2017; Pimentel, 2020). Although these discrepancies have prompted reactions from the
legislative branch, including threats to curtail the judiciary's authority, these threats have

mainly remained rhetorical.

This paper aims to explain why the legislature only makes rhetorical threats against the

judiciary while simultaneously expecting the judiciary to exercise self-restraint instead of
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taking concrete action. This analysis concentrates on the coordination costs for the legislature
in a politically fragmented, multiparty system. Given the opposition's minority status, the risk
of retaliation is considerable, and the potential costs for legislators’ political future are

substantial.

To test this theory, we conducted a survey using forced-choice questions with
parliamentarians, and 105 responses were received. The primary findings indicate that
legislators' discontent with judicial involvement in specific matters (such as behavioral issues,
privileged jurisdiction, and electoral legislation) is insufficient to generate a substantial
majority capable of overcoming the coordination costs of challenging the judiciary. The sole
issue capable of uniting legislators in opposition to judicial intervention is that of earmarks

distribution.

What Are the Motivations Behind Politicians' Decisions to Delegate?

One of the most plausible explanations for the delegation of authority by elected
officials is that a unified judiciary can serve as an effective instrument for the legislature in
mitigating policy uncertainty. While legislators are unable to predict the outcomes of proposed
legislation, the judiciary is capable of doing so after observing its consequences. In such
circumstances, a critical post-enactment examination by a cooperative court can better align
the legal system with public needs than the legislature by repealing universally regarded as
failed legislation. This strategy allows legislators to maintain their popularity, as a third party
can adjust ex post the undesired or unpredictable effects of legislation (Voigt et Salzberger,

2006; Whittington, 2003 ; Huber et Shipan, 2002).

Ultimately, politicians are primarily concerned with the prospect of the next election

cycle. Therefore, their strategies must consider the electoral outcomes. In other words, they
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focus on short-term gains rather than long-term results (Voigt et Salzberger, 2006; Whittington,
2003). Nevertheless, pursuing popular short-term outcomes may ultimately prove detrimental
in the long term. In light of this dilemma, permitting courts to modify legislation's substance

appears prudent. Judicial review provides a mutually beneficial scenario for politicians.

On the one hand, they enjoy the popularity of approving legislation that yields
celebrated short-term outcomes and brings electoral benefits. On the other hand, they can
delegate the unpopular task of amending legislation to the courts and, ultimately, attempt to
discredit the court's decisions by portraying them as unpopular choices despite recognizing

their long-term benefits.

Another important aspect of a cooperative judiciary is its capacity to regulate the actions
of non-legislative political entities through the instrument of an independent judiciary. When
the judiciary aligns closely with legislative preferences, it becomes a valuable ally for Congress
in curbing the activities of other political actors. In an environment marked by institutional
competition, Congress may prioritize the political autonomy of a judiciary capable of
overseeing the actions of diverse institutions. This reasoning can be extended to the national

executive branch.

In a political system where the executive is independent of the legislature, such as a
presidential system, a politically insulated judiciary can serve as a valuable partner for the
legislature by restraining the executive from pursuing divergent policies or expanding its

authority at the legislature's expense (Whittington, 2003).

Melo and Pereira (2013) highlight the considerable challenges legislators face in
Brazil’s multiparty presidential system when trying to exert direct control over the executive.
This task becomes particularly complex due to the fact that the executive can form and maintain

amajority in the legislature through exchange mechanisms, such as the distribution of earmarks
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and the appointment of government officials. This allows the executive to secure support in

Congress.

Consequently, the President is able to form a unified majority within their coalition,
with representation on all committees, including those responsible for conducting Select
Investigations (CPIs). These committees, which are designed to fulfill an oversight and
accountability function, frequently find themselves in the difficult position of having to impose
limits on the executive branch. Such confrontations are eschewed due to the prevailing political

alignment with the executive.

In this context, demanding accountability from the President could entail significant
political costs, including political retaliation. To mitigate these costs, legislators delegated this
function to the judiciary by enacting intentionally vague legislation, which granted the judiciary
the authority to define the boundaries and interpret the regulations that should be applied to the

executive.

The high levels of judicial autonomy observed in Brazil exemplify this analysis. To
maintain a balance between the executive and other branches of government, several
mechanisms have been established to ensure that the executive's discretion is subject to scrutiny
and restraint. One such mechanism is an independent judiciary. Brazil exhibits high judicial

independence, as evidenced by its performance on six distinct indicators (IADB, 2006).

This institutional arrangement did not result in conflicts between the Supreme Federal
Court and Congress until the late 2000s, as the median preferences of legislators were aligned
with those of the Court. During this period, legislators did not anticipate any potential for
conflicting judiciary interference, thus establishing an institutional framework that granted the

Supreme Court significant authority.
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From the perspective of 1980s legislators, an empowered Supreme Court was perceived
as a means of addressing specific policymaking challenges. This delegation strategy was
logical, as a robust, centralized court could be instrumental in advancing government and
congressional initiatives. The bargaining environment and other non-statutory factors

influenced the legislators' decision to accept this delegation.

The bargaining environment and constitutional arrangements within a given jurisdiction
are critical in determining the ease or difficulty of passing optimal legislation. As the authority
to propose or veto laws is granted to an increasing number of institutional actors, the barriers
to passing such laws also increase (Epstein & O'Halloran, 1999; Huber & Shipan, 2002). Per
the Brazilian Constitution, the House of Representatives and the Senate must approve an
ordinary law sanctioned by the President, who can veto it partially. Moreover, if the Supreme

Court determines that a law is unconstitutional, it has the authority to invalidate it.

In light of these complexities, passing new legislation can be a significant political
challenge, potentially extending beyond a legislator's reelection cycle. In this context, the
Supreme Court can be utilized to expedite achieving desired outcomes. Consequently,
politicians regarded the Court as a vital ally in removing obstacles and expediting governmental

and congressional initiatives to enact policy in the most politically efficient manner.

The approval of an empowering reform in 2004 demonstrates that legislators reinforced
their reliance on the Court as a pivotal decision-making institution. This trust was grounded in
the non-statutory factors of the political environment, as described by Huber and Shipan
(2002). In other words, confidence in the Supreme Court is derived from the justices' consistent
decision not to intervene through legal mechanisms. However, the role of these non-statutory
factors shifted after the reform’s implementation. The following sections examine the Supreme

Court’s constitutional prerogatives and how subsequent reforms have augmented its authority.
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The Legal Toolkit of Brazil’s Supreme Court
The 1988 Constitution of Brazil provides the basis for the empowerment of the Supreme
Court. The Constitution provides three essential safeguards: access channels to the court's
jurisdiction, the extent of constitutional control, and safeguards against potential reactions from
other branches. Arguelhes and Ribeiro (2016) highlight how these elements empower the

Brazilian Supreme Court to adjudicate a wide range of issues.

Firstly, the 1988 Constitution bestows upon the Brazilian Supreme Court the authority
to rule on the constitutionality of any normative act, either through appeals (concrete control)
or via the primary method (abstract control). As a conventional "supreme court," it occupies
the pinnacle of the national judiciary, guaranteeing a uniform interpretation and application of

the Constitution in specific cases.

Conversely, as a constitutional court, the Brazilian Supreme Court is distinguished by
a specific structure for constitutional oversight, comprising a set of exclusive competencies.
These features are not novel; they existed before 1988. The most significant innovation was
the expansion of the group of individuals authorized to challenge the constitutionality of a law.
This group now includes the Federal Council of the Brazilian Bar Association and political
parties with representation in Congress. The openness of the court's docket to different actors

and issues increases its power by determining the opportunities it has to express itself.

Secondly, the scope of constitutional control determines the consequences of the court's
decisions, the criteria that define the matters that can be subject to constitutional scrutiny, and
the extent to which the court can compel other branches of government to act based on its
rulings. The extensive scope of constitutional oversight enables the Brazilian Supreme Court
to adjudicate matters not explicitly mentioned in the Constitution. For example, while the

Constitution does not explicitly require party loyalty for retaining a parliamentary seat, the

100



" FGV EBAPE

court ruled that the reference to the "democratic rule of law" (Article 1) was sufficient to

conclude that the constitutional text directly demands such fidelity.

In addition to these decision-making parameters related to specific issues, the court's
prerogative to pronounce not only on normative acts of elected powers but also on their
omissions is a significant factor in the judicialization of politics. The 1988 Constitution
introduces new mechanisms for judicial involvement, such as the Writ of Injunction (“Mandado
de Injuncdo”)® and the Direct Action for Unconstitutionality Due to Omission ("Agdo Direta
de Inconstitucionalidade por Omissdo"). These instruments empower the court to address

conflicts on purported unconstitutional inactions by public authorities.

In the late 1980s, the justices were reluctant to intervene in legislative matters through
these instruments. However, with a new composition, the court underwent a transformation due
to a shift in the justices’ perspectives. In their decision on Writ of Injunction 107, the majority
ruled that, even when identifying a legislative omission that violated the Constitution, the
court’s decision would merely notify the relevant authority of the omission formally. Justice
Moreira Alves argued that any alternative interpretation of this institution would effectively
confer upon the Supreme Court (i) legislative authority (by creating a temporary rule until
Congress's pronouncement) or (ii) the capacity to penalize Congress for failing to legislate. In
accordance with Moreira Alves' perspective, neither of these powers could be attributed to the

court.

Subsequently, the court has re-evaluated the restrictive jurisprudence previously
adopted by a prior composition of justices, substituting restriction with expansion. In various
cases, the court has exercised its power of constitutional interpretation to expand its

competencies outlined in the Constitution and even to create new powers without a clear

& When a right guaranteed by the Constitution cannot be exercised due to the absence of a specific law to
regulate it, the writ of injunction comes into play.
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Constitutional basis. To illustrate, in 2007, the court changed its position during a judgment
related to a series of writs of injunction concerning the right of public servants to strike. This
right is enshrined in the Constitution, but according to it, it should be exercised by

infraconstitutional law.

After the 2007 shift in jurisprudence concerning the right of public servants to strike, a
notable surge in new writs of injunction was observed. This correlation suggests that the shift
in the Supreme Federal Court's stance indicated a renewed reliance on this instrument by
potential litigants. The court has asserted its position as a key institution that will not hesitate
to intervene in legislative matters in the future. This shift in perspective, championed by the
justices, has reinforced the capacity to subject enacted legislation to rigorous scrutiny, thereby

conferring a heightened degree of authority upon the Supreme Court.

Furthermore, it was essential to implement measures to mitigate the potential
consequences of reactions from other branches. In the absence of such safeguards, the court’s
extensive powers of constitutional oversight and openness to societal demands would be of
little use, as other institutions, such as Congress, could readily overturn a decision. In Brazil,
Supreme Court justices are entitled to receive allowances, enjoy life tenure, and are protected

from removal from office.

Moreover, the Constitution grants the Judiciary financial and budgetary autonomy. It
explicitly outlines the composition of the Supreme Court, the method by which its members
are appointed, and the court’s competencies. In essence, these protections ensure that only
through a constitutional amendment—which would require a 60% approval in two consecutive
votes in both the Senate and the House of Representatives—could the court's competencies or
composition be altered. In such circumstances, any retaliation against the Brazilian Supreme

Court's decisions and its justices appears to be a costly undertaking.
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Empowering Reforms and Politization of the Supreme Court
The fragmented political system in Brazil creates a barrier to policy implementation.
Securing a majority to endorse government initiatives in an environment with multiple political
parties becomes increasingly challenging. Even when the executive branch is able to overcome
this obstacle, opposing parties frequently turn to Brazilian courts to challenge and undermine
congressional decisions. One illustrative example from the 1990s is the case of lower courts
delaying the implementation of crucial measures, such as monetary reforms, tax adjustments,

and banking regulations.

These initiatives were fundamental to the government's overarching objective of
integrating Brazil into the market economy (Nunes, 2010). However, the decentralized exercise
of judicial oversight by opposition parties became an additional obstacle to implementing
government projects. In such scenarios, a robust centralized court can play a key role in

facilitating the advancement of government and congressional initiatives.

Three significant reforms (enacted between 1999 and 2004) have enhanced the
authority of the Brazilian Supreme Court, as noted by Nunes (2010) and Desposato (2014).
These include the Direct Action of Constitutionality (A¢do Direta de Constitutionalidade, or
ADC), the Declaration of Binding Precedent (Sumula Vinculante, or SV), and the general

effects of the Extraordinary Appeal (Recurso Extraordinario - RE).

The first of these reforms grants the Supreme Court the authority to declare the
constitutionality of governmental policies upon requests from the President, any member of
the Federal Senate Board, any member of the House of Representatives Board, or the Attorney
General. Once a policy is affirmed as constitutional, it is no longer subject to further challenges
in lower courts. The second reform enables the Supreme Court to establish binding precedents

in specific cases, thereby compelling lower courts to adhere to its rulings when adjudicating

103



" FGV EBAPE

similar cases. The third reform magnifies the rule's impact from a specific appeal to several

others.

Those in opposition to these reforms argued that such measures would curtail their
capacity to effectively challenge governmental policies in the Supreme Court. From 1988 to
2002, political parties were responsible for filing over one-third of all federal declaratory
actions of unconstitutionality (ADIns), which allow the Supreme Court to declare the
unconstitutionality of a legislative act. Of these filings, 90% were initiated by opposition
parties. However, they were only one-quarter as likely to achieve a favorable outcome (Taylor,

2008).

Moreover, the types of legislation more susceptible to being deemed unconstitutional
indicate that the Court plays a role in supporting the executive branch by monitoring the policy
outcomes of Brazil's highly fragmented legislative body. Ordinary laws, which undergo a
considerably more extensive deliberation process than executive measures, are nearly twice as
likely to be successfully challenged by injunctions as executive decrees. The likelihood of
successful injunction challenges against decrees from Congress is 1.8 times higher than that of

successful challenges against decrees issued by the executive branch (Taylor, 2008).

These data suggest that the Supreme Court exerts greater control over the legislative
branch than the executive branch. Nevertheless, opposition parties file ADIs not necessarily
with the expectation of a high likelihood of legal success but rather as a means of expressing
their opposition to specific issues and bringing them into public debate (Nunes, 2010). Despite
the low probability of success, the Brazilian Supreme Court represents the ultimate recourse

for opposition parties seeking to exert control over the executive branch.

The empowerment of the Brazilian Supreme Court has also served to reinforce the

executive and legislative branches. By concentrating decisions in a single sphere, the reforms
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reshaped the number of arenas (infra-constitutional courts) with the power to veto legislation
approved or under consideration in Congress. The final decision-making authority was
concentrated in the Supreme Court, whose rulings are binding on lower courts, thereby

facilitating the implementation of policies outlined by the executive and legislative branches.

As the Brazilian Supreme Court has assumed a more prominent role, presidents have
increasingly appointed individuals who align with their political agendas. This has led to a
heightened politicization of the Supreme Court and, consequently, the judicialization of politics

in Brazil.

Hypotheses:
The preceding sections have demonstrated how ADIN (Declaratory Action of

Unconstitutionality), ADC (Declaratory Action of Constitutionality), and Writ of Injunction
have enhanced the Supreme Court’s authority. However, the court has not only intervened in
legislative matters through the ADPF 132 but has also initiated legislation. The ADPF (Petition
for Noncompliance with a Fundamental Precept) enables the Supreme Federal Court to address
a broader range of issues than a direct action of unconstitutionality. The ADPF relates to
fundamental rights, thereby enabling the petitioner to challenge pre-constitutional legislation,
judicial decisions, and other acts and omissions of public authorities. In a ruling made through
ADPF 132, the Supreme Court determined that same-sex marriage would be recognized as a

valid union within the country (Arguelhes & Ribeiro, 2016).

This decision represented a pivotal moment in the judicialization of politics in Brazil,
demonstrating that minority groups can exert influence over the Court to act as the primary
decision-making body and shape rules based on their preferences. This represents a novel
strategy adopted by minority political groups. Rather than pursuing direct actions of
unconstitutionality to challenge a majority decision in which they were unsuccessful, these
groups have instead turned to ADPFs as a means of directly engaging with the court as the
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primary decision-making body. This approach enables them to establish rules that align with

their interests (Arguelhes & Ribeiro, 2016; Arguelhes & Ribeiro, 2017; Pimentel, 2020).

While this rule is crucial in safeguarding the rights of minorities, it is surrounded by
controversy due to several key factors. Firstly, the Constitution explicitly states in Article 226,
Paragraph 3, that "For purposes of protection by the state, the stable union between a man and
a woman is recognized as a family entity, and the law shall facilitate the conversion of such
entity into marriage." In 2002, the Brazilian Congress enacted a reformed Civil Code that did
not modify Article 1723. In a surprising turn of events, the Supreme Court overruled the
congressional preference and established the recognition of same-sex marriage. It is
noteworthy that, despite the controversial nature of the rulings and the discrepancy with the
preferences of the House of Representatives and the Senate, there was no significant opposition

to the Supreme Court's decisions on this matter.

There have been multiple instances in which members of Congress have been required
to demonstrate interest or coordination capacity to reverse Supreme Court decisions. In 2023,
the Supreme Court established a deadline of June 30, 2025, for the National Congress to enact
a complementary law in accordance with the Federal Constitution. This law would allow for a
review of the distribution of federal representatives in proportion to the population of each
Brazilian state. This unanimous ruling in the Direct Action of Unconstitutionality by Omission
38 (ADO-38) directly affects the electoral landscape. In some states, the number of contested

seats will be reduced, yet federal representatives have not contested the decision.

Another illustration of congressional inaction can be observed in the context of the
Supreme Federal Court's interpretation of privileged jurisdiction. Until 2001, the Court's stance
was aligned with the wording of Binding Abridgement 393 (Sumula Vinculante 393), which

held that if a crime occurred during the course of official duties, the privileged jurisdiction
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would prevail, even if investigations or legal proceedings commenced after the termination of
those duties. However, the court later developed a new interpretation, asserting that the
jurisdiction was confined to the mandate itself rather than to the holder of the mandate. The
new interpretation resulted in the revocation of the aforementioned precedent. In response to
the Court's decision, the House of Representatives hastily enacted Law 10,628/02. This
legislation once again broadened the Court's jurisdiction for the trials of authorities, thereby

aligning with the principles outlined in SV 394.

Finally, the Supreme Federal Court determined that Law 10,628/02 was
unconstitutional, as the legislature had modified a constitutional provision through ordinary
legislation. Since 2007, legislators have proposed 20 Constitutional Amendments (PECs) to
modify the constitutional provision regulating privileged jurisdiction. However, none of these
proposals has progressed beyond the proposal stage (Pimentel, 2020). The lack of approval
suggests that Congress members are reluctant to challenge the Supreme Court's interpretation

of privileged jurisdiction.

While these issues are controversial and have a significant public impact, they do not
have as much bearing on the careers of Congress members as earmarks distribution. The
distribution of earmarks is a highly relevant and sensitive issue, as it directly affects the
municipalities receiving these resources and significantly influences the political careers of the
legislators involved (Bertholini et al., 2018). Pereira and Orellana (2009) argue that earmarks
distribution is a crucial instrument for parliamentarians seeking to fortify their electoral
connections within local networks of influence. Executing individual earmarks is crucial in
explaining the electoral success of federal representatives running for re-election (Pereira &
Renno, 2013). Federal representatives who secure a greater number of earmarks are
significantly more likely to run for re-election, as this leads to significantly greater electoral

success compared to other potential political career paths (Leoni et al., 2004).
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In 2014, the Brazilian budget allocated 11 billion Brazilian reals (approximately 1.9
billion US dollars) to earmark spending. A decade later, the amount has increased significantly,
reaching BRL 47 billion (USD 8.4 billion) (Folha, 2024). Concurrent with this expansion in
financial resources, a mounting deficiency in transparency led Supreme Court Justice Flavio
Dino in 2024 to suspend the disbursement of obligatory earmark allocations until new
mechanisms for transparency and oversight could be implemented. In his ruling, Justice Dino
underscored the necessity for fund transfers to be conducted in a non-arbitrary manner in

accordance with the criteria of efficiency, traceability, and transparency (Galisi, 2024).

On the same day, the Speaker of the House of Representatives, Arthur Lira, forwarded
two constitutional amendments to the Committee on Constitution and Justice, proposing
limitations on the Supreme Court’s authority. The first amendment states that justices'
individual decisions cannot suspend the effect of a law or regulation approved by Congress and
endorsed by the President. Instead, such actions require the input of the entire Supreme Court.
The second constitutional amendment would allow Congress to suspend Supreme Court

decisions.

Four days after the decision was handed down, an agreement was reached with
members from the three branches of government. This agreement stipulated that the earmark
transfers could resume once the Executive and Legislative branches had defined a regulation
regarding technical impediments. These impediments included identifying the projects and

prioritizing unfinished works, as well as reporting to the Federal Audit Court (TCU).

In contrast, other issues, such as same-sex marriage, electoral legislation, and privileged
jurisdiction, do not appear to motivate legislators to coordinate retaliatory actions against the
Supreme Court. However, earmark distribution does seem to be a significant motivating factor,

as it directly impacts their ability to deliver resources to their constituencies. In light of the
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pivotal role earmarks distribution plays in congressional careers and the swift response to the

Supreme Court's actions, we put forth the following hypothesis:

Hypothesis 1: Legislative coordination against the Supreme Court is feasible only when

Supreme Court interventions affect earmarks distribution.

Prior to 2004, Supreme Court decisions were largely confined to specific cases, with
minimal broader impact. Establishing binding precedents enhanced the impact of Supreme
Court rulings, with a greater influence observed at lower courts and public authorities. This
shift provided an incentive for presidents to appoint justices who were aligned with their
political goals. Lula appeared to be aware of this strategy, appointing judges to the Court who
were sympathetic to his political views and inclined to vote in a way that would advance his

agenda.

For example, Dias Toffoli (appointed by Lula in 2009) had previously served as the
Workers’ Party attorney. More recently, Claudio Zanin (appointed by Lula in 2023) provided
legal representation for Lula in response to the Lava Jato indictment. Notably, despite his
background as a judge, Flavio Dino (appointed by Lula in 2023) previously served as the
Minister for Justice during Lula's tenure. Similarly, Bolsonaro appointed André Mendonga in
2021, described as a "deeply evangelical justice" in his own words (Fagundes, 2021). The sole
exception was Dilma Rousseff, as three of her five appointees had a background as judges.
Consequently, the Court diverged from the positivist perspectives typically associated with

civil law, instead embracing interpretive or progressive constitutionalism (Desposato, 2014).

In the past two decades, the majority of justices appointed to the Supreme Federal Court
(STF) were selected by Luiz Inacio Lula da Silva and Dilma Rousseff. Consequently, the Court

109



" FGV EBAPE

adopted a more progressive stance. Nevertheless, empirical evidence indicates that the
Brazilian population has become more conservative. The 2020 Census indicates that Brazil's
number of individuals identifying as evangelical increased by 61% between 2010 and 2020
(IBGE, 2024). The evangelical population demonstrated a high level of engagement in the
electoral process, with a 20% increase in the number of candidates in 2022 compared to 2018.
In 2006, only nine deputies with clerical backgrounds were elected to federal and state
chambers. However, this number increased to 28 by 2020 (Mello & Marques, 2022). The
proportion of the electorate and deputies in the federal Chamber who are members of the

Evangelical population is now 30% and 20%, respectively (Magenta, 2022).

Although Catholicism remains the predominant religion in Brazil, the growing
influence of evangelicalism signals a shift toward a more conservative political agenda. In
2007, 49% of evangelicals expressed opposition to men engaging in sexual activity with men,
compared to 36% of Catholics (Smith, 2019). Therefore, while both Catholics and evangelicals
espouse traditional behavioral norms, these issues are of even greater importance to evangelical
individuals. Former President Jair Bolsonaro capitalized on this group's discontent, making his
dissatisfaction with the Supreme Court a central tenet of his political platform. In this context,
it 1s possible to associate the conservative position with Jair Bolsonaro and the progressive

position with Luiz Inacio Lula da Silva.

The 2004 reforms enhanced the potential for political influence in Supreme Court
appointments. From 2004 onward, the Workers’ Party appointed the majority of justices to the
Supreme Court, resulting in a more progressive (leftist) and active court. However, the
conservative shift in the Brazilian population influenced the median legislator's preferences to
the right. Consequently, Congress approves legislation that is at odds with the preferences of
progressives and the Supreme Court. These non-statutory changes have destabilized the

balanced institutional arrangements that had prevailed until the mid-2010s. Consequently, the
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increasing divergence between the branches has contributed to the widening of the gap, which
has, in turn, given rise to the current clashes that are being witnessed today. These are mainly

motivated by right-wing, conservative, and opposition parties.

Historically, opposition parties have been the most frequent initiators of ADIs.
Arguelhes & Ribeiro (2016) demonstrate that the majority of Direct Actions of
Unconstitutionality (ADIs) were filed by the Workers' Party (PT) during the tenure of the
Brazilian Social Democracy Party (PSDB). In contrast, PSDB initiated the majority of ADIns
during the period when PT was in power. This trend persisted in subsequent years. In 2015
(Dilma Rousseff's first year in office), 2019 (Jair Bolsonaro's first year in office), and 2023
(Luiz Inécio Lula da Silva's first year in office), opposition parties were the most frequent

initiators of cases brought before the Supreme Court (Muniz, 2024).

However, in 2024, the Democratic Labour Party (PDT) and the Socialism and Liberty
Party (PSOL) - coalition and progressive parties - led the ranking of parties that most frequently
took action at the Supreme Court (Muniz, 2024), thereby reversing the traditional trend
observed up to 2023, in which the Brazilian Supreme Court remained the ultimate recourse for

opposition parties seeking to exert control over the executive branch.

In light of the growth of the evangelical population and the legislator's preference shift
to the right, it can be concluded that the opposition (conservative) parties do not perceive the
Supreme Court as an ally that will advance their agenda. Presently, progressive parties are
increasingly petitioning the Supreme Court to nullify legislative enactments, thereby
engendering conflicts between conservative congressmen and the Supreme Court. This shift in
party dynamics highlights the evolving role of the Supreme Court in Brazil's political

landscape, leading to the following hypothesis:
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Hypothesis 2: Being progressive impacts the likelihood of supporting an active Supreme

Court more than being an opposition legislator.

Methods
We conducted a field survey with 105 participants’. Please refer to Appendix A of the

supplementary material for a detailed description of the attributes of Congress members. We

collected by field researchers in June and July 20248,

A forced-choice questionnaire comprising five questions was developed to ascertain the
extent of congressional support for an active and independent Supreme Court. In each question,
participants were presented with two hypothetical scenarios. One scenario depicted an active
Supreme Court able to regulate the executive branch and adjudicate a particular issue. The
alternative scenario depicted a passive Supreme Court incapable of exerting control over the

executive branch or adjudicating a particular matter.

The subjects addressed included behavioral issues, privileged jurisdiction, earmarks,
and electoral legislation. For instance, concerning behavioral issues, respondents were
presented with two distinct scenarios: In the first, the Supreme Court has the authority to rule
on issues such as abortion and marriage and to overturn acts of the Executive Branch. The
second scenario, in contrast, asserts that the Supreme Court lacks the power to rule on such

issues or overturn acts of the Executive Branch. The same comparison was then repeated with

7 This sample also includes 17 participants from the pretest sample. Although the phrasing in the pretest
questionnaire was different from that in the main sample, the underlying idea in each question was the same. To
improve the explanatory power, we decided to include these respondents in the main sample.

8 Our goal was to interview only members of Congress. However, right from the beginning, it became clear that
convincing congressmen to take part in the survey would not be easy, especially when the questions asked about
sensitive and controversial topics for the Brazilian political class (Supreme Court, abortion, and marriage). Thus,

we decided to gather responses through members of Congress’s offices.
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earmarks distribution, privileged jurisdiction legislation, and electoral law. Furthermore, an
additional question was posed regarding behavioral issues, replacing the control over the
executive branch with control over the professional civil service (bureaucracy). We randomized

the questions’ order.

The objective was to ascertain the trade-offs inherent in supporting an active and
independent Supreme Court. If Congress members had been inquired about their preferences
regarding the degree of activity or passivity of the Supreme Court, they could have selected
their preferred options without considering the implications of either choice. For example, most
individuals will select a lighter workload if asked whether they prefer a heavy or light
workload. However, if the question is rephrased to include earnings, for example, "Would you
take a light workload and a lower salary?" people tend to respond more critically. This strategy
enhances comparability, providing standardized response options that facilitate comparison
across diverse respondents or groups, in contrast to open-ended questions. Consequently, this
approach facilitates statistical analysis, as the responses are more readily categorizable and

quantifiable.

The experiment was registered on As Predicted (https://aspredicted.org/ZFY 8KR) and

approved by an Institutional Review Board (IRB).

Data Analysis

The primary objective of our experiment is to elucidate the rationale behind the
legislature's rhetorical threats towards the judiciary and its expectation of self-restraint on the
judiciary's part, as opposed to the implementation of tangible measures. A confidence interval

analysis was conducted to measure the legislators' preference for a Supreme Court that is more
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active and controls the Executive Branch (Scenario 1) or for a Supreme Court that does not

intervene in legislative matters (Scenario 2) but does not control the Executive Branch.

The preferences for Scenario 1 (active) or Scenario 2 (passive) may vary depending on
the topic under discussion. In order to gain insight into the legislators' perspectives on various
issues, we inquired about their attitudes towards behavioral matters (as opposed to the control
of the executive and the bureaucracy), the designation of a privileged jurisdiction, the earmarks
distribution, and electoral legislation. Five figures have been constructed to illustrate the
results. Each figure presents a bar chart, with the height of the bars indicating the percentage
of legislators who selected each scenario. Additionally, we included error bars to illustrate the

95% confidence intervals for the aforementioned percentages.

Figure 1 (behavioral issues) indicates that legislators exhibited a slight preference for a
passive Supreme Court (M = 0.5417, SE = 0.0510, 95% CI1[0.4420, 0.6413]; N = 52) over an
active one (M = 0.4583, SE = 0.0510, 95% CI [0.3587, 0.5580]; N = 44). However, the
difference in preference is not statistically significant due to the overlap of the confidence

intervals.

Figure 2 illustrates legislators' preferences regarding court rulings on electoral
legislation (active Supreme Court: M=0.47, SE=0.0509, 95% CI [0.3702, 0.5698]; N=47
vs. passive Supreme Court: M=0.5300, SE=0.0509, 95% CI [0.4302, 0.6298]; N=53). Once
more, the confidence intervals exhibited overlap, and the observed difference was not

statistically significant.

Figure 3 illustrates the legislators' preferences regarding court rulings on privileged
jurisdiction (active Supreme Court: M=0.4433, SE=0.0521, 95% CI [0.3412, 0.5454]; N=43

vs. passive Supreme Court: M=0.5567, SE=0.0521, 95% CI [0.4546, 0.6588]; N=54). Once
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more, the confidence intervals exhibited overlap, and the observed difference was not

statistically significant.

Figure 4 (earmarks distribution) demonstrated a statistically significant discrepancy
between an active Supreme Court (M=0.3229, SE=0.0475, 95% CI [0.2294, 0.4165]; N=31)

and a passive Supreme Court (M=0.6771, SE=0.0475, 95% CI [0.5835, 0.7706]; N=65).

Figure 5 illustrates legislators' preferences regarding the Supreme Court's role in
overturning professional civil service (bureaucracy) enactments (active Supreme Court:
M=0.4065, SE=0.0505, 95% CI [0.3057, 0.5075]; N=37 vs. passive Supreme Court:
M=0.5934, SE=0.0505, 95% CI [0.4925, 0.6943]; N=54). There was no statistically significant

difference.

Therefore, our findings indicate that earmarks distribution represents a unifying issue
for legislators seeking to challenge a Supreme Court ruling. In contrast, matters pertaining to
behavioral issues, electoral legislation, and privileged jurisdictions do not evince the same
degree of coordination. Therefore, we can confirm that Hypothesis 1: Legislative coordination
against the Supreme Court is feasible only when Supreme Court interventions affect earmarks

distribution.

To gain deeper insight into legislators' preferences, we constructed a grid of stacked bar
charts illustrating the ratio of legislators' profiles in each scenario (Figure 6). The charts on the
left illustrate the proportion of legislators who support the government or the opposition in each
scenario. The charts on the right illustrate the proportion of conservative or progressive
legislators. A visual analysis of the data indicates that progressive legislators are more likely to
support an active Supreme Court, while conservative legislators tend to favor a more passive

Court. Notably, the ratios of pro-government legislators align with those of progressive
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legislators, and similarly, the ratios of opposition legislators correspond to those of

conservative legislators.
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Figure 5: Legislator’s Preferred
Scenario (Bureaucracy)

|
|

0.4-

o

0.0-

Active Court Passive Court

We conducted a series of logistic regression analyses, with one analysis for each topic,
to examine which features impact the likelihood of legislators preferring each scenario,
dependent variable (Passive Court = 0 and Active Court = 1). Model 1 assesses the impact of
political orientation (conservative, moderate, or progressive) on the dependent variable. In
contrast, Model 2 focuses on the effect of government support and opposition status
(opposition, independent, or government) on the same dependent variable. Furthermore, Model
3 incorporates both political orientation and opposition status. Despite our intention to include
the interaction between these variables, the limited sample size and the large number of

potential interactions precluded the possibility of obtaining meaningful results.

Table 1 presents the coefficients associated with the Supreme Court's rulings on
behavioral issues, including those pertaining to same-sex marriage and abortion. The results
indicated that progressive legislators were significantly more likely to support an active
Supreme Court ruling on behavioral issues than conservative legislators ( = 2.38, SE = 0.54,
p <.001). Furthermore, supporting the government was also identified as a significant predictor
(B=1.11, SE=0.52, p <.05), as was opposing the government (B =-1.42, SE = 0.61, p <.05)

when compared to independent legislators. However, when political orientation and opposition
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status are included in Model 3, only the progressive political orientation remains statistically

significant (B = 1.56, SE = 0.73, p <.05).

Table 2 presents the coefficients when the Supreme Court rules on electoral legislation.
Once more, progressive was found to be a significant predictor of the selected scenario, =
1.50, SE = 0.48, p <.001, indicating that progressive legislators are more likely to support an
active Supreme Court ruling on electoral legislation than their conservative counterparts.
Additionally, supporting the government was identified as a significant predictor (B = 1.13, SE
=0.51, p <.001) compared to independent legislators. Including both the political orientation
variable and opposition status in Model 3 resulted in the maintenance of statistical significance

for all variables.
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Figure 6: Distribution of Legislator’s Features in Each Scenario
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Table 3 presents the coefficients when the Supreme Court rules on privileged
jurisdiction. Once more, the results indicate that progressive legislators are significantly more
supportive of an active Supreme Court ruling on privileged jurisdictions than their conservative
counterparts (f = 2.26, SE = 0.53, p < .001). Additionally, supporting the government was

identified as a significant predictor (B = 1.75, SE =0.55, p <.001) compared to independent or
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opposition legislators. However, when political orientation and opposition status are included
in Model 3, only the political orientation (progressive) remains statistically significant ( =

1.56, SE = 0.73, p < .05).

Table 1: Behavioral Issues Table 2: Electoral Legislation
Models: Models:
) () 3) (M ) 3)
Moderate 1.04" 0.51 Moderate 0.53 -0.19
(0.61) (0.68) (0.58) (0.68)
Progressive 2.38" 1.66™ Progressive 1.50™ 0.37
(0.54) (0.72) (0.48) (0.69)
Government .11 0.26 Government 1.13" 0.88
(0.52) (0.65) (0.51) (0.63)
Opposition -1.42™  -1.08 Opposition -0.87 -0.87
(0.61) (0.66) (0.55) (0.60)
Constant -1.35"" -0.19  -0.75 Constant -0.85"  -0.27 -0.29
(0.40) (0.36) (0.53) (0.35)  (0.37) (0.50)
Observations 96 96 96 Observations 100 100 100
Log Likelihood -54.62 -55.80 -52.91 Log Likelihood -63.69  -61.32  -60.92
Akaike Inf. Crit. 11524 117.60 115.81 Akaike Inf. Crit.  133.38  128.64  131.84
Note: p<0.1; “p<0.05; **p<0.01 Note: "p<0.1; "p<0.05; "p<0.01

Table 4 presents the coefficients when the Supreme Court rules on earmark distribution.
Once more, political orientation was found to be a significant predictor of the selected scenario
(B=-2.33, SE =0.58, p <.001). This indicates that progressive legislators are more likely to

support an active Supreme Court ruling on earmarks distribution than their conservative
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counterparts. Additionally, supporting the government was identified as a significant predictor,

with a beta value of 2.33 and a standard error of 0.58, indicating a statistically significant

association (p <.001). However, when political orientation and opposition status are included

in Model 3, only the political orientation (Progressive) remains statistically significant (f =

1.55, SE=0.76, p < .05).

Table 3: Privileged Venue

Table 4: Pork Distribution

Models:
(D 2) 3)
Moderate 0.44 0.10
(0.63) (0.72)
Progressive 2.26™ 1.56™
(0.53) (0.73)
Government 1.757"  0.96
(0.55) (0.65)
Opposition -0.30  -0.02
(0.57) (0.64)
Constant -1.29™ -0.80" -1.277
(0.40) (0.40) (0.59)
Observations 97 97 97
Log Likelihood -55.06 -57.23 -53.86
Akaike Inf. Crit. 116.12 12045 117.71

Models:

) ) 3)

Moderate 0.62 0.27
(0.74) (0.81)

Progressive 2.33" 1.55"
(0.58) (0.76)

Government 1.73"*  1.01
(0.58)  (0.66)

Opposition -049  -0.15
(0.67) (0.73)
Constant -1.95™* -1.30™" -1.88"™"
(0.48) (0.46) (0.68)

Observations 96 96 96
Log Likelihood -49.83 -51.03 -48.32
Akaike Inf. Crit. 105.66 108.06 106.64

Note:

*p<0.1; “p<0.05; *p<0.01

Note:

*p<0.1; "p<0.05; **p<0.01
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Table 5: Bureaucracy

Models:
(1) (2) 3)
Moderate 0.56 -0.29
(0.63) (0.73)
Progressive 1.62"* 0.73
(0.51) (0.72)
Government 0.57 0.08
0.52)  (0.65)
Opposition -1.73"7 -1.75™
0.66) (0.71)
Constant -1.177 -0.14  -0.20

(0.38)  (0.38)  (0.53)

Observations 91 91 91
Log Likelihood -55.90 -53.24 -52.06

Akaike Inf. Crit. 117.79  112.49 114.13

Note: *p<0.1; “p<0.05; *"p<0.01

Table 5 presents the coefficients when legislative decisions concerning bureaucratic
involvement are evaluated. Political orientation was a significant predictor of the selected
scenario, particularly for those identified as progressive. In Model 1, the variable indicating
progressive political orientation was identified as a statistically significant predictor (f = 1.62,

SE=0.51,p<.01). This finding suggests that legislators with progressive political orientations
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tend to support active bureaucratic involvement to a greater extent than those with other

political orientations.

In Model 2, opposition status was a significant predictor of bureaucratic involvement
(B=-1.73, SE = 0.66, p < .01). This indicates that opposition members favor a more passive
Supreme Court. The variable indicating support for the government was not found to be a
significant predictor (p = 0.57, SE = 0.52, p > .1). In Model 3, when political orientation and
opposition status are included, opposition status remains statistically significant (f =-1.75, SE
=0.71, p <.05), while political orientation (progressive) is no longer statistically significant (3
=0.73, SE = 0.72). This suggests that opposition status significantly predicts attitudes toward

passive Supreme Court decisions on behavioral issues.

A comparison of Model 2 across the five tables reveals that being a government
legislator significantly increased the likelihood of supporting an active Supreme Court in four
out of five scenarios, with the exception observed in Table 5. As evidenced by the models in
Tables 1 and 5, opposition legislators exhibited a notable proclivity for a passive Supreme
Court. The two models assess the trade-offs between exercising control over the executive and
bureaucratic institutions while enabling the Supreme Court to rule on matters pertaining to
behavior. Furthermore, when we incorporated all variables into Model 3, being progressive
significantly increased the likelihood of supporting an active Supreme Court in all topics except
for electoral legislation and bureaucracy control. This pattern supports Hypothesis 2, which
posits that a legislator's progressive orientation has a greater impact on the likelihood of

supporting an active Supreme Court than their status as an opposition legislator.
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Discussion
The findings of this study indicate that legislative coordination against the Supreme
Court is only viable when its rulings can potentially disrupt earmarks distribution. Matters
pertaining to behavioral issues, privileged jurisdiction, and electoral legislation do not unite
legislators in a manner that could overturn a Supreme Court decision. Consequently,
concerning these topics (in particular, those pertaining to behavior), threats of legislative action
against the judiciary tend to remain rhetorical due to the high coordination costs in a fragmented

multiparty system.

In contrast, earmark spending is crucial for municipal development and legislators'
electoral success. Earmark spending directly impacts citizens' quality of life. Voters may be
willing to accept delays in addressing behavioral matters, but they are far less tolerant of the
misappropriation of funds intended for infrastructure and development projects. In Brazil,
where basic needs such as paved roads and sewage systems remain unmet in numerous regions,

government resource allocation has a tangible effect on voters.

These circumstances enhance the significance of earmarks funds within the political
context, rendering rhetorical threats against the judiciary inadequate and compelling legislators
to undertake concrete actions to guarantee the continuity of fund transfers. Thus, our findings
expand the literature on judicialization of politics (Voigt et Salzberger, 2006; Whittington,
2003; Huber et Shipan, 2002) by showing that congressional mood to retaliate the judiciary

depends on the matter.

Furthermore, our data indicated a clear dichotomy: Opposition legislators typically
espouse a stance of restraint concerning the Supreme Court, whereas those affiliated with the
government tend to advocate for a more assertive approach. This finding confronts the existing
literature on executive-legislative-judicial relations. Scholars have traditionally argued that
holding the president accountable carries significant political risks for legislators, including the
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threat of retaliation. An independent judiciary has been regarded as a valuable ally for the
legislature, preventing the executive from pursuing policies that contravene legislative

priorities or overstepping its authority (Whittington, 2003; Melo & Pereira, 2013).

However, our research indicates that these theories no longer wholly apply to the
Brazilian political environment. The current study demonstrates that political orientation,
whether conservative, moderate, or progressive, is a more significant predictor of legislators'

support for an active or passive Supreme Court than opposition status.

The growth in the evangelical population in Brazil has resulted in a shift in legislators'
preferences towards the conservative side. Concurrently, the Supreme Court, predominantly
composed of justices appointed by the Workers' Party (PT), continues to exhibit a progressive
orientation. This shift has resulted in a transformation of the traditional relationship between
the Supreme Court and opposition parties, whereby the latter sought to challenge the executive

or legislature through recourse to the Supreme Court.

The potential for judicial review by the Supreme Court does not inherently impede
legislators' electoral strategies. This allows them to reap the benefits of passing legislation that
is popular in the short term while leaving long-term issues to the courts. Criticizing the Court
for unpopular decisions can enhance their popularity, positioning them as challengers to the
judicial branch's authority. This strategy carries a lower risk of adverse consequences and offers
more significant electoral benefits, rendering rhetorical threats a more attractive option than

retaliatory measures.

In other words, Congress members do not retaliate against the Supreme Court because
matters about behavioral issues, privileged jurisdiction, and electoral legislation do not unite

legislators in a manner that could overturn a Supreme Court decision, making this approach
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riskier. On the other hand, rhetorical threats are less dangerous and more electorally beneficial

for politicians.

Limitations

A significant limitation of this study is the relatively small sample size. The initial
objective was to conduct interviews with approximately 200 legislators. However, due to the
political elite nature of the target group, obtaining responses proved to be a significant
challenge. The smaller sample size resulted in wider confidence intervals when comparing
legislators' preferences for an active versus passive Supreme Court. The larger interval may

obscure differences that would have been more apparent with a larger sample size.

Nevertheless, the overall conclusions remain robust. For example, even if there were
statistically significant differences in some comparisons, a 55% preference for a passive Court
would not be sufficient to reach the 60% threshold required for constitutional amendments in
Congress. Therefore, even in instances where there is opposition to an active Supreme Court,

it is unlikely to result in tangible actions against the judiciary.

Another limitation pertains to legislators' participation in the survey. In recent years, the
Supreme Court has handed down several controversial decisions that directly conflict with the
preferences of conservative. Moreover, numerous survey institutions underestimated the results
of the 2022 elections, particularly those on Jair Bolsonaro. Consequently, conservative

legislators will probably be more inclined to refuse to participate in the survey.

Future Research

This study measured legislators' preferences regarding the degree of activity or
passivity they would like to see from the Supreme Court. A forced-choice questionnaire was
employed to ascertain the trade-offs (i.e., the choice between controlling the executive or not)

involved in supporting an active and independent Supreme Court. Further research is required
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to ascertain the extent to which controlling the executive in practice affects legislators'
preferences for an active or passive Supreme Court, or if some legislators expect a more active
Supreme Court despite controlling the executive. Additionally, future research could examine
what kind of coordination challenges legislators face when attempting to retaliate against the
Supreme Court and the potential actions the Court might take in response to congressional

retaliation.

We hope our findings provide new avenues for studying the evolving dynamics between
Brazil's legislative and judicial branches and the strategies used by both to navigate their

complex relationship.
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Table 1: Political Orientation Percentages

Political Orientation Count (%)

Conservative 44 41.90%
Moderate 22 20.95%
Progressive 39 37.14%

Table 2: Opposition Status Percentages

Opposition Status Count (%)

Government 38 36.19%
Independent 31 29.52%
Opposition 36 34.29%

Table 3: Party Percentages

Party Count (%)

AVANTE 2 1.9%

CIDADANIA 1 0.95%
MDB 9 8.57%
NOVO 1 0.95%
PL 25 23.81%
PODEMOS 4 3.81%
PP 5 4.76%
PRD 1 0.95%
PSB 4 3.81%
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PSD 9 8.57%
PSDB 3 2.86%
PSOL 5 4.76%
PT 14 13.33%
PV 2 1.9%

REDE 1 0.95%
REPUBLICANOS 6 5.71%
UNIAO 8 7.62%
Outros 5 4.76%

Table 4: Legislators' State Frequency

State Count (%)

Acre 4 3.81%
Amapa 4 3.81%
Amazonas 3 2.86%
Bahia 7 6.67%
Ceara 5 4.76%
Distrito Federal 3 2.86%
Espirito Santo 3 2.86%
Goias 2 1.9%
Maranhao 2 1.9%
Mato Grosso 7 6.67%
Mato Grosso do Sul 3 2.86%
Minas Gerais 8 7,62%
Para 3 2.86%
Paraiba 2 1.9%
Parana 6 5.71%
Pernambuco 4 3.81%
Piaui 1 0.95%
Rio de Janeiro 8 7.62%
Rio Grande do Sul 6 5.71%
Ronddnia 4 3.81%
Roraima 1 0.95%
Santa Catarina 5 4.76%
Séo Paulo 9 8.57%
Sergipe 1 0.95%
Tocantins 1 0.95%
Alagoas 1 0.95%
Rio Grande do Norte 2 1.9%
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Appendix B
1 - What is your name?

There is much debate about the responsibilities of the branches of government. Some people
say that the Supreme Federal Court (STF) is following the Constitution. Others believe that
the STF is interfering in the affairs of the Legislative and Executive branches. Below we will
present hypothetical scenarios regarding the STF's actions.

2 - Given the relations between the Legislative, Executive, and STF, select the scenario
you consider best for Brazil.

e Incertain circumstances, the STF has the power to decide on behavioral issues (abortion
and marriage) and to revoke actions of the Executive Branch.

e The STF does NOT have the power to decide on behavioral issues (abortion and
marriage) or to revoke actions of the Executive Branch.

3 - Given the relations between the Legislative, Executive, and STF, select the scenario
you consider best for Brazil.

e Incertain circumstances, the STF has the power to decide on behavioral issues (abortion
and marriage) and to revoke actions of TECHNICAL BODIES (regulatory agencies
and oversight institutions).

e The STF does NOT have the power to decide on behavioral issues (abortion and
marriage) or to revoke actions of TECHNICAL BODIES.

4 - Given the relations between the Legislative, Executive, and STF, select the scenario
you consider best for Brazil.

e In certain circumstances, the STF has the power to decide on parliamentary privilege
and to revoke actions of the Executive Branch.

e The STF does NOT have the power to decide on parliamentary privilege or to revoke
actions of the Executive Branch.

5 - Given the relations between the Legislative, Executive, and STF, select the scenario
you consider best for Brazil.

e In certain circumstances, the STF has the power to decide on the distribution of
earmarks and to revoke actions of the Executive Branch.

e The STF does NOT have the power to decide on the distribution of parliamentary
amendments or to revoke actions of the Executive Branch.

6 - Given the relations between the Legislative, Executive, and STF, select the scenario
you consider best for Brazil.

e In certain circumstances, the STF has the power to decide on electoral legislation and
to revoke actions of the Executive Branch.

e The STF does NOT have the power to decide on electoral legislation or to revoke
actions of the Executive Branch.
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7 - Do you consider yourself a ...

- Progressive congressman.

- Neither progressive nor conservative.

- Conservative congressman.

- N/A

8 - Do you consider yourself a congressman who ...
- Opposes the government.

- Is independent.

- Supports the government.

- N/A

9 - What is your party?

10 - In which state were you elected?
11 - What is your gender?

12 - What is the respondent’s position?
- Deputy

- Senator

- Deputy’s Staff

- Senator’s Staff
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Chapter 5: Final Remarks

This dissertation has shown that political preferences influence judicial trust in court
decisions in Brazil. By examining the impact of ideological preferences and political affinities
on citizens’ trust in courts’ decisions, the research provides valuable insights into the variables
that drive the support to convict a corrupt politician. Beyond that, it also sheds light on
interactions between Brazil’s legislature and judiciary, contributing to the growing literature on
judicial politics. The findings clarify why congress members have generally refrained from

pursuing tangible measures to curtail the Court’s influence.

The first chapter explored how ideological polarization shapes citizens’ trust in court
decisions. An experimental study demonstrated that citizens’ trust in judicial outcomes varies
significantly depending on the ideological alignment between the individual and the convicted
politician. When courts rule against a citizen’s preferred political figure, trust in the judiciary
diminishes, while rulings against opposing politicians tend to maintain or even enhance trust.
This result highlights citizens’ selective trust in courts, revealing that ideological polarization

profoundly influences judicial legitimacy.

One of the chapter’s unexpected findings was that citizens’ trust in court decisions
remained steady even when their rejected candidate was convicted (congruence scenario). This
result contradicts previous studies, such as those by Nicholson and Hansford (2014), which
found that ideological alignment increased trust in court rulings. Instead, confidence levels in
the congruence and indifference scenarios (where neither preferred nor rejected candidates
were convicted) were similar, indicating that courts maintained a baseline level of trust among

the public.
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However, in cases where court decisions were incongruent with participants’ political
preferences—convicting their preferred candidate—citizens’ trust in the judiciary diminished.
This pattern aligns with the theory of cognitive dissonance (Festinger, 1957), which posits that
individuals seek to reconcile conflicts between their beliefs and new information. When faced
with court decisions that challenge their political loyalties, citizens experience discomfort and

may reduce their trust in judicial outcomes to resolve this dissonance.

While Gibson (2007) argued that citizens’ loyalty to the Supreme Court is mainly
independent of their ideological orientation, our findings suggest that, in polarized
environments, ideology does influence citizens’ confidence in court decisions. Thus, the study
raises new evidence about judicial trust in polarized societies, demonstrating that distrust in a
court decision is primarily triggered when court rulings conflict with individuals’ political

preferences.

The second chapter investigated the role of political affinity in shaping citizens’ trust in
court decisions, particularly in cases involving high-profile politicians like Brazil’s former
presidents, Lula and Bolsonaro. Our research indicates that support for court decisions against
corruption is contingent upon alignment with citizens’ pre-existing beliefs. Citizens are more
inclined to support a court decision to punish corruption when their preferred candidate is not
at risk. Partisan views often influence how citizens process political information, making it
challenging to arrive at optimal decisions. Thus, trust in the Court increases when the Court’s
ruling aligns with a citizen’s political preferences. Conversely, when the ruling conflicts with

their political affinity, citizens are more likely to question the legitimacy of the decision.

Chapter 2 reveals at least three crucial factors in the study of institutional trust and the
punishment of corrupt politicians. First, citizens tend to prioritize being able to elect their

preferred candidate over holding corrupt politicians accountable. Second, citizens’ lack of
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confidence in court decisions is shaped by their belief that their favored candidate is not
involved in corruption and their perception that the decision is politically motivated. Third,
citizens expect courts to disqualify candidates from elections, regardless of the legal

justification for such actions.

The findings revealed that citizens prioritize pre-existing beliefs and feelings over
accuracy. This result aligns with other studies demonstrating citizens’ biases about corruption
perceptions and expectations (Anderson & Tverdova, 2003; Anduiza et al., 2013; Barros et al.,
2020; Solaz et al., 2019). These insights contribute to a deeper understanding of how different
political groups perceive and interpret court rulings, enriching existing theories on public

attitudes toward the punishment of corrupt politicians.

Chapter 3 indicates that legislative coordination against the Supreme Court is more
likely when its rulings can potentially disrupt earmarks distribution. Matters about behavioral
issues, privileged jurisdiction, and electoral legislation do not unite legislators in a manner that
could overturn a Supreme Court decision. The results showed that coordination costs in Brazil’s
fragmented multiparty system are crucial in preventing unified legislative action against the
judiciary.

Furthermore, legislators often benefit politically by delegating contentious or unpopular
decisions to the courts, allowing them to criticize the judiciary publicly without taking direct
action. This strategy serves as a political buffer, enabling legislators to distance themselves

from controversial issues while maintaining the appearance of opposition to judicial overreach.

In Brazil, where basic infrastructure needs, such as paved roads and sewage systems,
remain unaddressed in many areas, the allocation of government resources has a direct impact
on voters. These conditions elevate the importance of earmark funds in the political landscape,

making rhetorical threats against the judiciary insufficient and prompting legislators to take
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concrete measures to ensure the continuation of fund transfers. The findings extend the
literature on the judicialization of politics (Voigt & Salzberger, 2006; Whittington, 2003 ; Huber
& Shipan, 2002) by demonstrating that congressional willingness to retaliate against the

judiciary is contingent.

In many countries, there has been a rising trend of the judicialization of politics, a
growing encroachment of the judiciary into the powers of legislatures and executives, and an
increasing pace of political agendas being handled through judicial processes (Hirschl, 2008).
As courts take on a more active role in deciding politically sensitive cases, their legitimacy
could be at risk, especially in polarized societies where citizens are prone to viewing political
institutions through a partisan lens. These studies can advance the research in political science

not only by its results but also by stimulating new research paths.
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