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ABSTRACT

The current international economic scenario is characterized by the presence of an
increasing number of multinational enterprises, the formation of global value chains and
the creation of transnational regulatory networks. These phenomena contribute to the
erosion of the State regulatory capacity and generate questions about how to regulate
the structures created by private actors. The aim of this research is to analyze to which
extent private standards of sustainability imposed by supermarkets protect common
values as the human life or health instead of constituting disguised restrictions to trade.
Sustainability standards constitute initiatives that can be welcome on a CSR
perspective, but can be protectionist on trade transactions. These standards stand on a
legal vacuum as the multilateral trade system centered on the WTO does not directly
regulate the conduct of private actors. This legal vacuum is fulfilled by the OECD
regulatory structure on CSR that reflects the global expansion of corporate social
responsibility and the proposed business cases for CSR. The analysis and the case
studies disclosed that the essence of the aforementioned standards can be determined
through the limited scope of WTO treaties that regulate non-tariff barriers to trade and
the search of coherence between supermarkets’ sustainability policies and OECD rules.
This dissertation also calls for the deepening of the international sustainability agenda
that goes beyond the classical economic, environmental and social pillars to encompass
principles of good governance.

KEY WORDS: private standards, sustainability, supermarkets and protectionism.



RESUMO

O atual cenério econdmico € caracterizado pela presenca de um ndmero crescente de
empresas multinacionais, da formacao de cadeias globais de valor e da criagao de redes
regulatérias transnacionais. Esses fendmenos contribuem para a erosdo da capacidade
regulatéria do Estado e geram questdes sobre como regular as estruturas criadas por
atores privados. O objetivo desta pesquisa € analisar em que medida padrdes privados
de sustentabilidade impostos por supermercados protegem valores comuns como a vida
e a saide humana ao invés de constituirem restricoes disfarcadas ao comércio. Os
padrdes de sustentabilidade constituem iniciativas que podem ser bem-vindas em uma
perspectiva de responsabilidade social e corporativa (RSC), mas podem ser
protecionistas em transagdes comerciais. Esses padroes estdo em um vacuo juridico na
medida em que o sistema multilateral de comércio centrado na OMC nao regula
diretamente a conduta de atores privados. Este vicuo juridico € preenchido pela
estrutura regulatoria da OCDE sobre responsabilidade social e corporativa que reflete a
expansdo global da responsabilidade social e corporativa e os casos de negdcios para
RSC propostos. A andlise e os estudos de caso revelaram que a esséncia dos padrdes
acima mencionados pode ser determinada por meio do escopo limitado dos tratados da
OMC que regulam barreiras nao-tarifarias ao comércio e da busca de coeréncia entre
politicas de sustentabilidade dos supermercados e as regras da OCDE. Esta dissertacao
também sugere o aprofundamento da agenda internacional de sustentabilidade, a qual
deve ir além dos classicos pilares ambiental, econdmico e social para também abranger
principios de boa governanca.

PALAVRAS CHAVE: padrdes privados, sustentabilidade, protecionismo e
supermercados
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1. Introduction
Private standards introduced by private companies are increasingly prevalent on

the global market. Retailers and producers introduce private standards in the same
domains where the government imposes public standards, such as safety, quality and
social and environmental aspects of production, retail and consumption (Vandemoortele
and Deconinck, 2013). The standards arise from a demand of the own market to
establish minimum requirements of quality, safety and sustainability in order to reach
greater standardization of products and, in principle, facilitate trade.

Private standards are relevant and are continuously being implemented because
they can reduce consumers’ uncertainty and information asymmetry about product
characteristics (Vandemoortele and Deconinck, 2013) and thus guarantee safety and
quality of products and the conformity with environmental sustainability. The standards
provide information regarding the characteristics of the final product (e.g. maximum
residue levels), production practices in the food supply chain, traceability within the
supply chain and the legal liability about the supply chain (Hammoudi, Hoffmann and
Surry, 2009).

The practical role of private standards in global value chain management also
helps to explain the rise of standards in general, and of private sustainability standards
in particular (Meliado, 2017). Private standards relating to sustainability issues are
primarily a tool for attributing, sharing and/or transferring risks, costs and
responsibilities along global value chains (Meliado, 2017).

Private standards of sustainability are voluntary, in other words, they are created
according to non-governmental initiatives and aim to stimulate the sustainable
production and consumption through the creation of demand for sustainable products
and of supply to satisfy this demand (Jackson and Komives, 2015).

The proliferation of mandatory technical regulations, voluntary standards and
procedures of conformity assessment that aim to protect relevant social values as the
environment, the health and the safety of consumers has been accompanied by the rising
fear that such regulations hide protectionist objectives in contradiction with the goals
that guide the liberalization of international trade (Amaral Junior, 2011).

The private standard can constitute an obstacle to international trade due to its
nature, objective or other factors. The impact of private standards is relevant when they
establish requirements that go beyond than those foreseen in governmental regulations

or when they violate State rules and international standards (Amaral, 2014). As the
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WTO rules are applicable only to States, standards created by non-State actors cannot,
in principle, be questioned in the multilateral trade system, fact that can generate
substantial insecurity to trade transactions (Amaral, 2014).

The fear that there is in course a change in the protectionism that would assume
veiled and subtle forms is thus legitimate. Rigorously, it is not possible to affirm the
protectionist nature of all decisions that forbid the access to the internal market of
imported products. It is necessary to safeguard values largely shared whose concretion
does not signal a privileged treatment to a particular group. In practice, however, there
has been a restriction on market access as importers require the compliance with private
standards. There is thus no clarity on what to do about measures imposed by non-State
actors.

Many GATT norms, especially articles I, III, XI and XX, as well as the
agreement on Technical Barriers to Trade (TBT) and the agreement of Sanitary and
Phytosanitary Measures (SPS) try to obtain the equilibrium between the force of certain
aspirations and the conviction that protectionism should be abolished. The last two
treaties forbid that disguised restrictions to trade avoid the access to the importer market
of certain products, creating artificial conditions of competition (Amaral Junior, 2011).

My work hypothesis is that declarations contained in products’ packaging that
foster the promotion of sustainable development and of sustainable consumption do not
encompass and do not reflect the real complexity of sustainability challenges on the
global level. Private standards can turn world trade easier and produce impacts on the
costs that are present on multiple registrations, inspections, certifications and labeling
processes.

The positivist logic according to a general and abstract norm as a law or a treaty
is created based on the premise that the creation of an individual and concrete norm
continues the process of determination that constitutes the meaning of hierarchy of a
legal framework (Kelsen, 1967) is not applied on the creation of private standards.
Many private standards were created as a consequence of dissatisfaction with regulatory
state policies of command and control and with the failure of intergovernmental
processes of the 1990s and the beginning of the 2000s in producing measures to
promote sustainable trade practices (Morrison and Roth-Arriaza, 2008).

The main goal of this research is to compare the content of private standards of
sustainability created by retail multinational companies, the public standards foreseen in

the WTO treaties and the OECD regulatory framework of corporate social
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responsibility. The comparison will involve the sectors in which the standards are
created and the extent to which they constitute trade barriers. The question that
permeates this research is the following: to what extent private standards of
sustainability imposed by different multinational corporations that are present in the
retail sector protect the human life or health instead of constituting new forms of

protectionism?

2. Theoretical basis

2.1. The firm in the market

A firm can be conceptualized as an economic institution that aims to develop
production and distribution activities of goods and services in the markets and to create
wealth and utility (Sztajn, 2001). The theoretical foundations that explain the formation
of firms are in the search of mechanisms of reduction of transaction costs, the costs
incurred to go to the market to offer or search goods and services (Coase, 1937). There
is a transaction when a good or service is transferred across a technologically separable
interface (Williamson, 1986). The creation of firms is justified if economies are
produced when compared with hirings in the market (Sztajn, 2001).

Transaction costs have some complex aspects and deserve a deeper explanation.
Such costs must be distinguished from production costs. Transaction costs are the
economic equivalent of friction in physical systems. Transaction costs of ex ante and ex
post types are usefully distinguished. The first are the costs of drafting, negotiating and
safeguarding an agreement. Safeguards can take several forms, the most obvious of
which is common ownership. Moreover, ex ante interfirm safeguards can sometimes be
fashioned to signal credible commitments and restore integrity to transactions. Ex post
costs take several forms that include the maladaptation costs incurred when transactions
drift out of alignment in relation to what was agreed, the haggling costs incurred if
bilateral efforts are made to correct ex post misalignments, the setup and running costs
associated with the governance structures to which disputes are referred and the bonding
costs of effecting secure commitments (Williamson, 1986).

In the market, many factors interfere on economic relations as uncertainty about
the existence in quantity and quality of the factors employed in the production and the
cost of searching them in the market. In this context, there is a perception that markets

are unstable, that the reduction of shocks or waves that reach them is more effective to
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keep the activity that suffers the effects of changes in technological innovations and that
production cycles can cause instability in the market. Economic organizations, thus,
aim, in an efficient form, to reduce production costs, using mechanisms that generate
the maximum net benefits. In the market, people can plan actions, make predictions and
choose, among different alternatives, the one that seems the best (Sztajn, 2001).

The contemporaneous market, however, is not limited to the territory of a
country. The reduction of distances in time and space and the free flow of goods,
services, people and capital through the boundaries of different countries have allowed
corporations to operate internationally. It is common nowadays the existence of the
headquarters of a corporation in one country and the establishment of its subsidiaries in
different parts of the world. The internationalization of corporations happened,

however, in different times and at different paces.

2.2. The firm in the supply chain

The companies that internationalized its processes and functioning do not act
alone, but depend of many other factors as the continuous supply of raw materials, a
strategic planning, the transportation and distribution of products and the sales of its
subsidiaries. This item will analyze the following concepts that try to explain this
complex reality: supply chain management, global supply chain, global value chain and
supply chain governance.

Until the early 1980s, logistics was the main concept that explained the control
exerted by an enterprise of the flow and storage of goods, services and information.
Logistics can be understood as the process of planning, implementing and controlling
the efficient, cost-effective flow and storage of raw materials, in-process inventory,
finished goods and related information flow from point-of-origin to point-of-
consumption for the purpose of conforming to customer requirements (The Council of
Logistics Management, 1986). It was perceived later that there was a need for the
integration of business operations in the supply chain that goes beyond logistics. New
product development is perhaps the clearest example of this since all aspects of business
ideally should be involved, including marketing for the concept, research and
development for the actual formulation, manufacturing and logistics for their respective
capabilities and finance for funding. There was also a need to include external
organizations in the product development process in order to reduce the time-to-market

on new product introductions (Cooper, Lambert and Pagh, 1997).
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The integration of business processes across the supply chain is what is called
supply chain management (Cooper, Lambert and Pagh, 1997). Supply -chain
management encompasses the planning and management of all activities involved in
sourcing and procurement, conversion and all logistics management activities.
Importantly, it also includes coordination and collaboration with channel partners,
which can be suppliers, intermediaries, third party service providers and customers. In
essence, supply chain management integrates supply and demand management within
and across companies (The Council of Supply Chain Management, 2004).

There has been a recent call for a systemic approach to greening supply chains in
order to update the concept of supply chain management. Greener supply chain
management is defined as the strategic and transparent integration of material,
information and capital flows to achieve environmental and economic objectives
through the systemic coordination of key inter-organizational business processes
(Sinclair-Desgagné, 2013). The considered system will comprise a number of
environmental tasks as site cleanup, water treatment, air pollution abatement, cleaner
production, resource recovery, refurbishment and manufacturing and recycling
(Sinclair-Desgagné, 2013).

The scope and the elements of a supply chain can be derived from the exclusion
of the managerial acts mentioned above. A supply chain is a set of firms that pass
material forward. Normally, several independent firms are involved in manufacturing a
product and placing it in the hands of the end user in a supply chain — raw material and
component producers, product assemblers, wholesalers, retailer merchants and
transportation companies are all members of a supply chain (La Londe and Masters,
1994).

Contemporary supply chains have undergone a process of international
expansion and geographical fragmentation. Global supply chains have been a familiar
part of the international business landscape for decades. From a management
perspective, there are always issues connected with the efficient and timely distribution
of goods that flow across supply chains. From an industry perspective, there are
questions about how the industry is organized in terms of the size and ownership of
major manufacturers and their suppliers and where these companies are located. Global
supply chains matter for international development too, as the ability of countries to
prosper depends on their participation in the global economy, which is largely a story

about their role in global supply chain. In this scenario, the global value chain (GVC)
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framework focuses on globally expanding supply chains and how value is created and
captured therein (Gereffi and Lee, 2012).

Governance structures understood as the institutional matrix within which
transactions are negotiated and executed (Williamson, 1996) are pointed by recent
literature as a central mechanism that allows the reduction of transaction costs and the
maximization of profits for all supply chain members. Supply chain governance refers
to the rules, structures and institutions that guide, control and lead supply chains,
providing the framework within which supply chain transactions are negotiated and
executed (Vlachos, 2012). Governance is also the centerpiece of GVC analysis. It shows
how corporate power can actively shape the distribution of profits and risk in an
industry and the actors who exercise such power through their activities (Gereffi and
Lee, 2012).

In parallel to supply chain governance, there is a call for a systemic approach to
supply chains. Activities on a supply chain are complementary and, once a constraint is

put on one of them, the others will be affected.

2.3. Private standards and the fragmentation of international trade

Across the globe, private label (PL) market share is growing. In Europe, the
economic downturn has led to changes in shopping patterns, the customer shift from
branded to PL being a pertinent example of these changes. In Eastern Europe, the
market share of PL food has raised from zero to almost 20 per cent. Despite of the rapid
PL growth, its impact upon the supply chain governance is still an open question
(Vlachos, 2014).

Private standards bodies are engaged in the governance of the trade regime, and
recognizing that role does not imply a demand that they submit to the control of state
bodies. Formal and informal institutions, from firms through standard-setting bodies to
charitable organizations, share governance roles with government bodies. This mode of
thinking is alien to the WTO, which remains a contract among governments. The bright
line distinction between what is public, hence subject to WTO rules, and what is private
still preoccupies the imagination of delegates in Geneva, not least in considering which
parts of the universe of standardizing bodies should be subject to WTO principles. The
governance role of such bodies in the trading system is too great to allow them to

remain reclusive (Mavroidis and Wolf, 2017).
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The concept of private label underwent some changes on the last decades. While
in the 1960s the definition of private label brands involved store brand grocery items
that are owned and branded by organizations whose primary economic commitment was
distribution rather than production, in the 1990s, private label brands were redefined as
the only brands for which the retailer must take responsibility for development, sourcing
and warehousing to merchandising and marketing (Kanji and Ganesan, 2017). A current
definition of own label products characterize then as consumer products produced by, or
on behalf of, retailers and sold under the retailer’s own name and trademarked through
their own outlets (Delvecchio, 2001).

The proliferation of private standards in the food sector reveals one dimension of
the fragmentation of international trade. Examples of private standards in the food
sector are Nature’s Choice, Filiéres Qualité, Field-to-Fork, Filiére Controllé, Assured
Food Standards, British Retail Consortium Global Standard, Freedom Food, Qualitat
Sicherheit, Marine Stewardship Council and Forest Stewardship Council. These
standards often prevail over regulatory treaties of the multilateral trade system — TBT
(Technical Barriers to Trade agreement) and SPS (Sanitary and Phytosanitary Measures
agreement) — that address trade related regulatory measures and introduce the features
of the new protectionism.

The graphic below shows the evolution of private voluntary versus public

standards and regulation.

Private and public standards from 1970 to 2012
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In the retail sector, the direct impact on the supply chain governance
mechanisms is clear. The increased use of contracts with small suppliers, the
development of new processing, packaging and warehouse units in areas closer to the
retailers and the adoption of food safety and quality standards imposed by retailers in
excess of governmental and international standards indicate that there is a move in the
supply chain government from market to hierarchy status (Vlachos, 2014).

In this scenario, key organizations and stakeholders, that is standard-setting
bodies from the formal as well as the private areas, main standard users, transnational
corporation (TNC) representatives and relevant international organizations could be
invited to review and discuss the issues of private standards. This would include their
relationship with formal standards to develop a common understanding of the
challenges and the potential for fragmenting the existing system of standardization, and
to encourage private behavior to be consistent with the provisions of the TBT and SPS

agreements (Thorstensen, Weissinger and Sun, 2015).

2.3.1. WTO regulation of technical and phytosanitary standards

The regulatory scope of the WTO is not limited to trade in goods, services and
intellectual property and to the reduction of tariff measures to trade. The regulation of
non-tariff barriers to trade through the Agreement on Technical Barriers to Trade (TBT)
and the Agreement on Sanitary and Phytosanitary Measures (SPS) has recently gained
increased importance. As tariffs have diminished pursuant to the GATT and other
international agreements, the significance of non-tariff impediments to international
trade has increased relatively, which turns diverse standards and regulations governing
the sale of products in national markets into a potential source of these non-tariff
impediments (Jackson, Davey and Sykes, 2002).

The technical barrier issue was not regulated in the GATT as, when the system
cannot address or solve a specific technical barrier problem, there are the inferences that
the technical barriers are politically efficient and that no political gains from trade are
derived from the elimination of these barriers.

Despite the imposition of legal restrictions on the most obvious methods through
which product regulations can be used by national governments to create trade barriers,
there are important gaps on the GATT (Sykes, 1995). Clear references to standards and
conformity assessment procedures are absent. There are also no rules about the process

through which standards and regulations are promulgated. Lastly, there are no
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constraints on standards, regulations and conformity assessment procedures that accord
with the national treatment obligation (Sykes, 1995).

The TBT aims to secure that technical regulations and norms do not create
unnecessary obstacles to international trade, recognizing their important contribution to
the increase of efficiency of production and to the conduction of international trade
(Thorstensen, 2003). Examples of technical regulations and of technical norms are
labeling rules, requirements of marks and conformity assessment procedures. The last
ones consist on procedures as sampling, testing and inspection applied to determine
compliance with relevant requirements of the regulations and standards.

The main objective of the SPS is the establishment of a multilateral frame of
rules to guide the development, adoption and application of SPS measures in order to
minimize its negative effects on trade (Thorstensen, 2003). According to annex A of the
SPS agreement, a sanitary or phytosanitary measure is any measure applied to protect
animal or plant life or health within the territory of the member from risks arising from
entry, establishment or spread of pests, diseases, disease-carrying organisms or disease-
causing organisms, additives, contaminants, toxins or disease-causing organisms in
foods, beverages or feedstuffs and to prevent or limit other damage within the territory
of the member from the entry, establishment or spread of pests.

The harmonization of SPS measures requires that WTO member states base its
measures on international standards, orientations and recommendations and adopt
measures in conformity with the GATT rules. SPS measures that generate a higher level
of protection than the one obtained when measures are based on international standards
can be introduced since there is a scientific justification and since such measures are not
incompatible with the GATT. Members must participate in international organizations,
particularly Codex Alimentarius Commission, World Organization for Animal Health
(OIE) and International Plant Protection Convention (IPPC), known as the three sisters,
to promote the development and periodical review of these standards (Thorstensen,

2003). The image below summarizes the function of each aforementioned organization.

Standard-setting organizations
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Standard-setting organizations

| l |

food safety animal health plant health
CODEX OIE |PPL

Source: WTO

Members must accept SPS measures of other members as equivalent even if
these measures are different of its own measures when the exporter can demonstrate
objectively to the importer that its measures reach the same level of protection
(Thorstensen, 2003). The institute of equivalence was deepened on the SPS Committee
decision about notification of equivalence, the Recommended Procedures for the
Notification of Determination of the Recognition of Equivalence of Sanitary and
Phytosanitary Measures.

In summary, the agreement stimulates the application of international standards
and the harmonization of national standards. The countries are required to accept
different methodologies about the application of SPS measures of other countries in
conformity with the principle of equivalence, since these measures guarantee the
expected level of protection.

The two treaties, however, take different approaches to define international
standards. The TBT agreement fails to define what an international standard is and its
explanatory note in Annex 1.2 notes that, while standards prepared by the international
standardization community are based on consensus, the agreement covers also
documents that are not based on consensus (Schepel, 2012). The agreement foresees a
Code of Good Practice for the Preparation, Adoption and Application of Standards and
requires in article 4 members to take such reasonable measures as may be available to
them to ensure that non-governmental bodies accept the code (Schepel, 2012). The SPS
agreement, on the other hand, grants a monopoly, in their respective areas of
competence, to designated international bodies, most notably the Codex Alimentarius
for food safety and gives the SPS Committee the power to identify other organizations

for matters not covered by these bodies (Schepel, 2012).
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The TBT agreement, however, cannot be understood as a separate agreement
dissociated from the rest of WTO law. The WTO agreements comprehend a single
treaty under the single undertaking principle (Marceau and Trachtman, 2014). On the
issues that are not specific to the TBT agreement, principles and definitions foreseen on
other rules of WTO law could be accommodated in TBT measures through a dialogue
of complementarity. The definition of standards established in the SPS agreement could

be transposed to TBT as is the only agreement that sets a definition of standard.

2.3.2. Privatization of the governance of international trade

In the absence of a permanent and well defined executive power, legislative
power and judiciary power in international economic relations, global governance
constitutes a means to show the paths for cooperation between States, international
organizations, NGOs and corporations and for secure and predictable economic
transactions. In recent years, there has also been a rapid growth in the numbers of non-
statal private legal regimes that create their own substantive law and give birth to global
law without the State (Teubner, 2004).

These regimes emerge in a context in which formal and informal laws and
lawmaking interact as antagonists. Non-State actors can strategically create and deploy
formal and informal lawmaking procedures in an attempt to undermine, change and
reorient substantive legal provisions with which they disagree, and advocate for legal
norms that most closely fit their substantive preferences (Pollack and Shaffer, 2012).
Inconsistency among formal and informal lawmaking procedures is a deliberate strategy
of strategic inconsistency, in which a given informal law making procedure may be
used to generate legal norms that are inconsistent with and may thus undermine norms
generated in overlapping or competing informal or formal law making bodies (Pollack
and Shaffer, 2012).

This strategy has been applied by actors that wish to undermine existing hard
law rules. To the extent that formal, treaty-making negotiations to change extant legal
rules are blocked, informal lawmaking forums may offer a low-cost path to creating
competing legal norms that might, in time, undermine or even replace existing treaty
law (Pollack and Shaffer, 2012). In practice, in the multilateral trade system, different
actors have tried to soften WTO legal norms through the creation of overlapping or

competing norms in areas as the regulation of GMOs and environmental protection.
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The privatization of governance implies the locus of authority within the
corporate sector and reflects a corporate-economic rather than a social or ecological
rationality (Levy and Kaplan, 2008). In what regards private standards of sustainability,
the international framework for companies’ economic activity encompasses codes of
conduct such as the 4C industry code for coffee, standards for social reporting and
auditing such as the Global Reporting Initiative or product labeling standards such as
the Forestry Stewardship Council (Levy and Kaplan, 2008).

Private governance systems increasingly focus a great deal of attention on
enforcement of positive and negative obligations, usually focusing on quality and
operations norms, rather than ground their relations with others on the post hoc “make
whole” standards of traditional contract law (Backer, 2007). These systems are built in
order to foster enforcement (instead of compensation) systems through the creation of
increasingly sophisticated and intrusive methods of surveillance and monitoring.
Enforcement and monitoring can include a variety of mechanisms, from certifications to
participation in multinational corporation training programs, to consent to audits
(scheduled and unscheduled) (Backer, 2007).

On practical terms, aiming to optimize the management of suppliers,
multinational corporations tend to focus regulatory efforts through contracts and
agreements with individual suppliers that incorporate the multinational corporation’s
framework for ethical standards (Backer, 2007). These standards are stakeholder
oriented and focus primarily on the perceived tastes and expectations of consumers,
investors and the financial markets (Backer, 2007). MNEs develop these standards
together with or considering the interests and projects of influential elements of civil
society as the ones aforementioned and sometimes even work directly with the civil
society community according to stakeholder engagement programs.

In different value chains, European supermarkets demand economic upgrading
of their African producers, requiring the introduction of new processes to reduce costs
and improve quality and delivery performance. Lead firms place stringent standards on
quality, cost and delivery and require firms to obtain relevant certification. Certification,
which was created to foster the economic bottom line of the SDGs, can contribute
through different forms to upgrade the supply chain.

Another consequence of the compliance of the requirements imposed by EU
retailers for process improvements through certification were changes on production

methods. The reorganization of the production methods led to improvements in human
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resource management and in administrative procedures, including in the management of
contracts with suppliers. This fostered managerial and organizational capabilities in the

firm with indirect spillovers to domestic suppliers.

2.3.3. Sustainable development and the search of unity in international trade

The concept of sustainable development has developed since the Stockholm
conference in 1972. At that epoch, the conflict between environment and development
was the reason of resistance of developing countries. After continuous negotiations, a
compromise was reached on the Stockholm declaration that foresees the idea of
sustainable development. Principle 1 states that the human being has the obligation to
protect and improve the environment where he lives for the present and future
generations. Principle 2 establishes that natural resources must be preserved for the
benefit of present and future generations. Principle 8 foresees that economic or social
development is essential to guarantee to the human beings a favorable life environment.

Sustainable development is an indeterminate concept whose content has evolved
in the last decades. Its content include a social scope, an environmental scope and an
economic scope. The main goal of the concept is the achievement of reconciliation,
integration and adaptation of legal rules on the international level to reach social and
economic justice, environment protection and the improvement of life quality of
humanity (Costa, 2013).

In the absence of the regulation of sustainability on the multilateral trade system,
sustainable development constitutes a general clause that requires that measures adopted
by States have economic, environmental and social justification. The jurisprudence of
the WTO reflects this understanding of sustainable development as the Dispute
Settlement Body (DSB), recognizing that the WTO cannot control sustainability
standards, performs regulatory consistency tests when analyzing justifications provided
by the States to, for example, question the fishing of tuna with dolphins.

Further proposals to increase the enforcement of sustainable development were
proposed by the academia. The following ones deserve to be highlighted: undertaking of
national and international consultation between trade and social development decision-
makers, use of ex-ante sustainability review procedures, which seek to identify likely
social and environmental impacts and benefits of a particular trade treaty prior to the
conclusion of the accord and to identify mitigation or enhancement measures, specific

provisions noting that where conflicts might occur between the trade agreement and
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other particular treaties, the other treaty will prevail in most circumstances and general

exemption provisions for certain policy goals (Gehring and Segger, 2005).
p p policy g g gg

3. Methodology

3.1. Hypothesis development

This research is supported by the idea that free trade requires the harmonization
of the domestic institutions (e.g. the retail distribution system), policies (e.g.
environmental and labor standards) and practices (e.g. corporate relationships)
(Bhagwati, 1997). The main goal of this research is to compare the content of private
standards created by multinational enterprises with the technical and phytosanitary
barriers to trade. The comparison will involve the sectors in which the standards are
created and the extent to which they constitute trade barriers. The question that
permeates this research is the following: to what extent private standards imposed by
different kinds of multinational corporations are complementary to public WTO

standards?

3.2. The internationalization process: the multinational as a new global player

Firstly, it is necessary to differentiate the globalization process from the
internationalization phenomenon. Globalization is complex and multidimensional and
consists in the process whereby interconnections and interdependences in the many
fields of human activities are gradually increasing (Fleury and Fleury, 2011). In other
words, it is a process through which the barriers between frontiers are reduced and the
financial, economic and material flows of information, knowledge, ideas and values are
raised. Internationalization, on the contrary, is a phenomenon related to the agents that
participate in globalization, as companies and governmental institutions (Fleury and
Fleury, 2016).

An enterprise is considered multinational when it performs activities in two or
more countries. These activities go beyond the exportation and imply having some asset
on the other country (Fleury and Fleury, 2016). The key features that characterize a
company as a multinational are a network of dispersed operations, a configuration of
competences and an internationalization strategy involving foreign direct investment

(FDI) (Fleury and Fleury, 2011). The global company, in turn, is the one that, on its



25

internationalization process, goes to continents with higher geographical,
administrative, cultural and economic distance (Fleury and Fleury, 2016).

The internationalization of the multinational enterprises (MNESs) to be studied in
this dissertation — Casino, Tesco and Walmart — happened during commercial
globalization and production globalization. Commercial globalization became stronger
in the 1980s as a result of the reduction of barriers to international trade and thanks to
the development of transportation technologies, especially the maritime container.
Production globalization followed commercial globalization and has as its main feature
the organization of production and operation systems according to a globally integrated
production rationale (Fleury and Fleury, 2011).

Supermarkets benefited from production and commercial globalization and were
chosen to be analyzed because they are relevant private actors on the global food and
agricultural governance whose relationship with the multilateral trade system can be
coherent or conflicting. The internationalization of supermarkets can lead to the change
of consumption habits and to the imposition of commercial practices that are out of the
scope of the multilateral trade system. Retail corporations have become key players in
the governance of the global food system through the exploration of alternative forms of
regulation as self-regulation and management-based regulation and through the creation
of governance institutions such as private standards and corporate social responsibility
initiatives (Fuchs, Kalfagianni and Havinga, 2011). Some of these institutions can
constitute protectionist measures in international trade.

Limited opportunities for market expansion, strong competition and high cost
pressure on the domestic markets of developed economies are some of the key reasons
why MNE:s in general and large retail chains from the Global North in particular seek to
expand into developing economies. The most important reason for the
internationalization of grocery retailers is the traditional and atomistic idea of market
seeking, in other words, extending towards and capturing novel markets. The
internationalization process is often closely interlinked with the establishment of retail
formats that have proved to be successful on the home market. Instead of developing
new business concepts, grocery retailers transfer familiar formats to foreign markets
(Kulke and Suwala, 2016).

The table below illustrates the main transnational retailers, ranked by foreign

sales in 2008.
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Ranking of transnational retailers

Rank Mame of Country of International International Mo. of
company origin sales sales countries
{US5m) (% of total) of
operation

1 Wal-Mart us 113,020 26 16

2 Carrefour France 91,763 57 33

3 Metro Germany 70,724 61 32

4 Ahold Metherland 49,440 76 9

5 Schwarz Grp Germany 43,931 51 24

6 Auchan France 38,924 53 11

7 Aldi Germany 35,269 47 15

8 Tesco UK 32,717 30 13

9 IKEA Sweden 29,763 94 i7
10 Rewe Germany 25,955 33 14
11  Seven & | lapan 25,450 30 4
12 Delhaize Belgium 21,545 77 6
13 Costco us 18,500 24 8
14 PPR France 17,365 61 45
15  Tengelmann Germany 13,036 47 15
16 Casino France 9,287 23 11
17 Amazon us 5,777 51 7
18  Kingfisher UK 9,055 55 9
159  BestBuy us 8,103 18 4
20 Home Depot Us 7,843 11 4

Source: OECD

3.2.1. Justification of the international retailers chosen

Casino, Tesco and Walmart were the three international retailers chosen because
of the availability of transparent and credible information about their supply chains and
their sustainability practices related to private standards. Casino has on its website
comprehensive reports of each year’s sales and information about its positions in
international markets. Tesco publishes online its sustainability policies relative to food
waste, responsible sourcing and support of local communities. Walmart, in the same
sense, publishes measures to manage risk in its supply chains, its standards for suppliers
manual and its responsible sourcing audit process.

Walmart is the supermarket chain that leads the 2008 OECD ranking of
transnational retailers and adopts a comprehensive sustainability policy. The company’s
international sales were of US$ 113 million, a number that exceeded by more than US$
20 million the value of international sales of the retailer ranked on 2™ place. The
company’s approach aims to achieve the following aspirational objectives: reduce waste
to zero, operate with 100% renewable energy, sell products that sustain its resources and
the environment and create a sustainable value chain. The main initiatives to attain these

goals are the support of measurement and transparency in its supply chain, the provision
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of affordable, healthier and safer food products, the reduction of environmental impacts
and the support of the dignity of workers (Walmart, 2017a). All these initiatives are
inserted on the economic, environmental and social dimensions of sustainable
development.

Inside the scope of this research, the two first initiatives deserve to be
highlighted. Regarding the first initiative, the company is adopting issue-specific
measurement instruments as the CDP supply chain emissions disclosure program in
order to verify climate and energy risks and to identify possibilities for improvement.
The company is also making public better product data to customers through, for
instance, the Great for You icon for food in Walmart U.S. stores. Considering the
second initiative, the company is promoting food safety through, for example, the
reduction of salmonella in chicken and is stimulating animal welfare and responsible
antibiotic use according to the internationally recognized five freedoms of animal
welfare: freedom from hunger or thirst, freedom from discomfort, freedom from pain,
injury or disease, freedom to express normal behavior and freedom from fear and
distress.

Tesco does not occupy a leading position in the 2008 OECD ranking, but was
chosen to be analyzed for two main reasons: its poor and controversial corporate social
responsibility record that will be discussed in the following chapter and the existence of
the worldwide recognized private label called Nature’s Choice. Considering the first
reason, Tesco was criticized for selling in China vegetables that contained pesticides
that were either prohibited or exceeded the legal limit (Greenpeace, 2011). Considering
the private label, it was based on EN 45011 concept and is in conformity with the
principles of continuous improvement. The label is inside a long and complex value
chain as it reaches 11400 farms, 66 countries, 28 approved auditing companies and 204
approved auditors worldwide.

Casino is not also a leader of the OECD ranking, but will be studied in this
research due to its strong presence in many developing countries, especially in Brazil,
where it controls two giant retailers in the country, Extra and Pdo de Actcar, and to the
continuous efforts on creating private labels as Agriplus and Taeq. In the analysis of
Casino, it will be possible to understand how the standards were received by the
consumers in emerging countries and if they constitute opportunities to optimize the

system of a multinational enterprise. Casino’s standards will not be analyzed in
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isolation, but as a pillar of the company’s policy designed to monitor and improve the

social and environmental impacts of its supply chain.

3.2.2. Tesco’s internationalization

Tesco initially expanded into the geographically close markets of Ireland and
France. The company’s initial international foray was in 1979 when they purchased 51
per cent of Albert Gubay’s Three Guys operation in the neighboring market of Ireland.
The continued realignment, focus and momentum of the company in the UK market
provided the context in which internationalization had taken a “secondary position” in
the corporate development agenda. Tesco subsequently divested the Three Guys
operations to an Irish supermarket company in 1986. Towards the end of the 1980s, the
company embarked on research efforts into possible international growth options as the
US market and several European countries (Palmer, 2005).

The product of the researches was the company’s entry into the French market.
Tesco acquired the medium-sized supermarket chain Catteau in December 1992, which
was intended to be the company’s springboard to international expansion and to serve as
a platform for European growth in particular. The company was attracted by Catteau’s
good record and high profitability. By the end of the middle of the 1990s, however,
Tesco would begin to question the acquisition of Catteau and in 1997 would completely
withdraw from France (Palmer, 2005).

The third phase of the company’s international expansion was in 1995, when the
Global supermarket chain in Hungary was acquired. The company aimed to secure a
foothold in the market and learn from these businesses, while later building a larger
hypermarket business based on their experiences. The company subsequently acquired
Savia SA in Poland, which was intended to secure a foothold in the Polish market for
Tesco from which to develop a hypermarket business. In 1996 the company reached the
Czech Republic and Slovakia through the acquisition of Kmart. On a geographical
perspective, the Kmart business constituted an in-fill acquisition between Tesco’s Polish
and Hungarian investments.

Tesco also re-entered the Irish market with the acquisition of ABF’s Irish food
retailing business. After the acquisition, the company secured their position as the
largest food retailer in Ireland (Palmer, 2005).

The initial move into Asia was in the Thailand market in 1998 with the purchase

of a significant amount of controlling stake in Lotus, a chain of 13 hypermarkets. Tesco
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subsequently entered South Korea in March 1999, when it formed a joint venture with
Samsung. The company further developed operations in the region when it entered
Malaysia in early 2002. The Malaysian operation was established as a joint venture with

the local company Sime Darby Behad (Palmer, 2005).

3.2.3. Casino’s internationalization

In its internationalization path, Casino has favored countries with the following
characteristics: fast-growing markets, large and young population and business friendly
environment. Casino now has leading positions in 4 such countries representing around
400 million inhabitants: Brazil — GPA, Colombia — Exito and Thailand and Vietnam —
Big C (Casino, 2015).

The first move of the company to internationalize its operations was the
acquisition of Rallye’s retailing business in 1992. Its first equity stake was in Monoprix
in 1996. On the following year, Casino acquired the Franprix and Leader Price
networks (Casino, 2015). In the end of the 1990s, the company’s subsidiaries arrived in
Brazil (Fleury and Fleury, 2011).

In 1998, the internationalization process was intensified with the acquisition of
retailing companies located in different countries. In Asia, Big C, located in Thailand,
and Vindemia, located in Vietnam, were purchased. In Latin America, Libertad, located
in Argentina, Exito, located in Colombia, and GPA, located in Brazil, were purchased

(Casino, 2015).

3.2.4. Walmart’s internationalization

Walmart began as a retail store that sold desirable product assortments and
unmatched pricing to the underserved markets of middle America. The company
entered the international arena since the early 1990s. In 1991, through a joint venture
with Cifra, a Mexican retail company, Walmart went global, opening a Sam’s Club in
Mexico City. In 1994, Walmart expanded into Canada with the purchase of 122 Woolco
stores. In 1996, the company opened its first stores in China. Two years later, it entered
the United Kingdom with the acquisition of ASDA (Walmart, 2017).

In a quick review, Walmart operated mainly in the NAFTA until the mid-1990s,
thereafter set foot in South America (Argentina in 1995 and Brazil in 1995), expanded
to Western Europe (Germany in 1998 and UK in 1999) and East Asia (South Korea in
1998 and Japan in 2002) until the mid-2000s (Kulke and Suwala, 2016).
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The company has recently established branches in roughly twenty countries in
South America and Africa. Occasional withdrawals from specific markets also
happened. Walmart closed its branches in Germany and South Korea in 2006, because it
failed to embed their retail concept within the local environment and did not receive
enough acceptance from the customers in those countries (Kulke and Suwala, 2016).

Walmart’s internationalization strategy also reached the regional level. The
impact of the typical regional headquarter (HQ) is limited, however, by its focus on
support functions and its weak links to operating activities. The regional presidents
within Wal-Mart International perform a communication-and-monitoring role, but their
influence on strategy and resource allocation seems to be mainly personal. In any event,
a regional HQ is seldom a sufficient basis for a regional strategy, even though it may be

a necessary part of one (Bartlett and Beamish, 2011).

3.3. Sample: private standards of sustainability in the retail sector

The process of internationalization of the grocery retail sector arises from
limited possibilities of expansion inside domestic markets of retail corporations and
from the new and increasing opportunities in developing markets. Emerging countries,
on its side, create new promises for expansion of the sector as changes in the regulatory
system, in the demand condition and in the supply structure.

The regulatory system is undergoing a liberalization and standardization process
through multilateral agreements that opened the possibility of international expansion,
mainly in services. The General Agreement on Trade in Services (GATS) was the
watershed and contributed towards coherent regulations for international service trade.
The purpose and objective of GATS is trade liberalization, while the right to keep and
introduce new regulations that aim to protect the environment, the health and the
consumer would only be recognized in exceptional circumstances (Celli Junior, 2009).
Within the framework of the treaty, WTO member states agreed upon transparent
national regulations that partly allowed to access national markets for foreign
competitors, but each member State kept the right to define sub-sectors of services
excluded from this liberalization (Kulke and Suwala, 2016). In this scenario, State
services and the private retail sector could be protected from international competition.
In practice, a high number of member States follow or apply GATS regulations and the
number of developing countries ready to open their markets to foreign capital has

increased in recent years.
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Plurilateral and bilateral trade agreements also increasingly allowed retailers to
expand to neighboring countries at competitive conditions. The expansion of EU
grocery retailers in Latin America is an example for an internationalization based on
these liberalized regulations to enter foreign markets (Wrigley and Lowe, 2010). In
recent years, hundreds of FTAs have substituted and overcome the multilateral GATS
settings, which led to more favorable agreements concerning food import/export and a
diversity of service-based activities inside the grocery sector.

Changes on the demand side in emerging markets also stimulated the
internationalization process of grocery retailers. The most important conditions
identified for the establishment of foreign super- and hypermarkets are the following:
expanding market volumes based on income increase and a growing middle class,
upheavals in social structures and modes of behavior, increased ownership of
refrigerators and vehicles, which opened possibilities both for larger shopping volumes
and storage and rising urbanization and agglomerations, which led to declines in
subsistence production and local market systems that were replaced by modern retail
formats (Kulke and Suwala, 2016).

Finally, the change from a fragmented to a more cohesive supply system and the
introduction of new grocery retail formats allowed the constitution of upstream value
chains that underpin retail networks on a regional, national and global scope. The
prerequisites for these structures are better-quality transportation systems, modern
procurement system and the improvement of domestic commodity supply systems that
efficiently deliver goods to new retail formats. Moreover, a deepened cooperation and
an information transfer between stakeholders inside the chain foster innovation and

trust.

3.4. Empirical research: species of private standards and their scope

Through an empirical research in the International Trade Center website, it was
possible to obtain an almost exhaustive list of private standards and their scope. The
table below brings examples of standards in the trade and retail sector and the scope of
each standard. The criteria to determine the scope of the standard are the three main
areas of trade regulated by the multilateral trade system — goods, services and aspects
related to intellectual property. Each standard is inserted on one of the two main areas of
regulatory barriers to trade regulated by the same system — technical barriers and

sanitary and phytosanitary barriers.
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Name Scope

ABNT Ecolabel Goods and services
Alliance for Water Stewardship Goods

Aquaculture Stewardship Council — ASC | Goods

Pangasius

Better Cotton Initiative — BCI Goods

Bio Suisse Goods and services

BRC Global Standards — Food Goods

Carbon Trust Footprinting Company — Carbon
Label

Goods and services

Chinese = National =~ Organic  Products
Certification Program

Goods and services

Clean Clothes Campaign — Code of Labour
Practices

Goods and services

EcoVadis

Goods and services

Electronic Industry Citizenship Coalition —
EICC

Goods and services

Equitable Food Initiative — EFI Goods
Ethical Tea Partnership — ETP Goods
Fair Flowers Fair Plants — FFP Goods
Fair Stone Goods
Fair Trade USA Goods
Fairtrade International — Small Producers | Goods
Organizations

Fairtrade International — Hired Labour Goods
FairWild Goods
FLORIMARK GTP Goods
Food Alliance Goods and services
Global Organic Textile Standard — GOTS Goods
Global Red Meat Standard Goods
Global Reporting Initiative — GRI Services
GoodWeave Services

Good Environmental Choice Australia —
GECA

Goods and services

Green Seal Goods and services
Green-e Goods and services
Halal — Cosmetic and Personal Care — MS | Goods
2200:PART1:2008

Halal — Requirements for Retailing — MS | Goods
2400-3:2010

Halal Food - MS 1500:2009 — General | Goods

Guidelines

Halal Food — NM 08.0.800 — 2012 (Morocco)

Goods and services

Halal Food — SMIIC

Goods and services

Halal Standard India — Halal Certification
Terms & Conditions

Goods and services

Hong Kong Green Label Scheme — HKGLS

Goods

ICTI CARE Process

Goods and services

IFOAM Standard

Goods and services

International Council on Mining and Metals

Goods and services

International Labor Organization Labor

Goods and services
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Standards

ISCC EU Goods and services
ISCC Plus Goods and services
ISCC PLUS — Voluntary Add-ons Goods and services
KRAV Goods and services
LEAF Marque Goods

McDonalds Supplier Workplace | Goods
Accountability

Naturland Standards on Production Goods

NTA 8080 - Sustainability criteria for | Services

biomass for energy purpose

OECD Guidelines for Multinational
Enterprises

Goods and services

OEKO-TEX® 100 Goods
OFDC Organic Certification Standards Goods
Pacific Organic Standard Animal Goods
Pacific Organic Standard Aquaculture Goods
Pacific Organic Standard Crop Goods
Protected Harvest Standards for Lodi | Goods
Winegrapes

Responsible Jewellery Council (RJC) Goods
Round Table on Responsible Soy Association | Goods
—RTRS

Roundtable on Sustainable Biomaterials — | Goods
RSB

RSG Requirements (based on RTRS) Goods
Safe Quality Food Program — SQF Goods
Sedex Members Ethical Trade Audit - | Services
SMETA Best Practice Guidance

SGE 21 Goods
Small Producers Symbol Goods
Soil Association organic standards Goods
STeP by OEKO-TEX ® Goods
Sustainable Forestry Initiative — SFI Goods
Sustainably Grown Goods
Swiss Norme Halal n°® 12014-03 — Les | Goods
aliments Halal — Exigences

The EU Ecolabel Goods
The European Ecotourism Labelling Standard | Services
Triple Sello Goods
UN Global Compact Goods
Union for Ethical BioTrade — UEBT Goods
USDA National Organic Program Goods
Veriflora Goods
WFTO Guarantee System Goods
Workplace Condition Assessment (WCA) Goods

Source: <http://www.standardsmap.org/identify>

4. The world of private standards
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4.1. Terminological precision: private label and private standard

The understanding of the concepts of private label and private standard requires
a previous clarification of the meaning of the terms standard, certification and label.
Annex 1 of the TBT agreement provides a guide to define these terms. According to the
annex, a standard consists on a document approved by a recognized institution that
offers, for common and repeated use, rules, directives or features for products or
connected processes and production methods, whose compliance is not mandatory.
Certification, on its turn, is a procedure utilized to determine that there is compliance
with prescriptions of technical regulations or norms. A label, finally, is the material
form that indicates a specific feature of a product.

Private labels are indicators constant in the packaging of goods sold that were
produced by the own supermarket. Examples of private labels are Nature’s Choice of
Tesco, Filiéres Qualité of Carrefour, Field-to-Fork of Marks & Spencer and Filiére
Controllée of Auchan.

Private labels are increasingly becoming more important as their market share
increases and they provoke the delisting of A-brands. Despite some ups and downs, in
absolute terms the private label market experienced robust growth over the 2007-2012
period, with value sales in markets growing overall by just under % to over US$ 350
billion (Euromonitor, 2014). Private label growth has been fostered by the increase of
large grocery retailers and the tendency in the direction of more refined lines that
command higher prices and margins. The increase of private label sales can provoke
more shelf-space and customer-loyalty.

Current private labels are carefully managed and advertised aiming to improve
the retailer’s competitive edge. Indeed, some are now perceived as brands in their own
right. Labels support product differentiation and marketing from a business perspective,
as well as the ability of making informed purchasing decisions on the consumer or
customer side (Meliado, 2017). Retailers are upping the stakes with value-added
innovations of their own to improve private label’s traditional image of inferior quality
and further erode consumer brand loyalty (Euromonitor, 2010). The focus is changing
from aggressive promotion and discounting of private labels to offering better quality
and a unique offer. Developed markets recently increased private label prices as a
consequence of quality improvements, as many retailers created premium ranges that

competed directly with branded products.
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Private standards, on the contrary, are documents prepared by non-governmental
entities that, according to document G/SPS/W/276 of the SPS Committee are written
requirements or a set of written requirements of a non-governmental entity which are
related to food safety, animal or plant life or health and for common and repeated use.
The expression “for common and repeated use” implicitly excludes other types of
documents for uses inside the non-governmental entity. Moreover, with an objective
definition, the continuous excuses that private bodies would not need to comply with
the requirements for a non-governmental entity would come to an end.

Besides the definitions proposed inside the WTO, the academia contributed to
heat the debate. The expression “transnational standards regulation” was proposed as a
synonym to private standards aiming to emphasize the role of multinationals,
supermarket chains and NGOs in international trade (Dobusch, Mader and Quack,
2013). “Market standards” was another terminology proposed in order to point to the
kind of private standards that are prepared by multinationals, supermarket chains and
NGOs, but are out of the scope of formal international standardization such as ISO
(Thorstensen and Vieira, 2016).

From the debates on definition of private standards it is possible to find out the
main features related to private standards. The voluntary character of private standards
can be deceitful. Two practices of international trade support this statement. When the
exporter does not comply with the standard, it is not possible to sell its products on a
foreign market, which would turn the standard into de facto mandatory. Moreover, some
private voluntary standards became mandatory under legislation because they were
adopted under internal law as in European Union or were recognized by international
bodies as the Codex Alimentarius.

Private standards thus constitute a broader category that comprises different non-
binding and voluntary standards. Private labels and sustainability standards are the

private standards to be analyzed in this dissertation.

4.2. Plurality of private labels and private standards on the retail

On a theoretical perspective, three types of standards can be identified: food
safety standards, food quality standards and social and environmental standards.

Food safety standards aim to provide consumers with safe food and are the

standards that matter to all consumers (Swinnen and Vandemoortele, 2011). Examples
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of these standards are the limits imposed on the level of pesticide residues on vegetables
and the prohibition of dangerous substances on food.

Food quality standards ensure certain product quality characteristics to the
consumers that concern consumer preferences about other aspects of nutritional quality,
taste, color or size (Swinnen and Vandemoortele, 2011). Standards linked to personal
lifestyle choices are examples of this category of standards.

Social and environmental food standards aim at regulating social and
environmental issues and are linked with the ethical values of a society (Swinnen and
Vandemoortele, 2011). The prohibition of child labor and the limits on carbon dioxide
emission in the production process are examples of this type of standard. Consumption
and/or production externalities are, thus, present and can be either positive or negative
(Swinnen and Vandemoortele, 2011).

The provision to consumers of products that are in conformity with quality and
safety standards that go beyond the minimum requirements is necessary to build the
retailer’s reputation, a key asset for present and future earning flows. Private standards
were seen as a way to maintain and even to add to firm reputation (Fulponi, 2006). The
recent advances on economic criminal law and the possibility of imposition of public
sanctions on corporations also contributed to the growth and stringency of standards.

Food safety standards received the highest priority on the sector. Food safety
failures were seen to damage reputation and to generate significant negative effects on
consumer confidence and thus future sales and earnings (Fulponi, 2006). Moreover,
food safety failures by one firm may have repercussions on others as consumers
decrease trust in retailers and government capacity to ensure safe food (Fulponi, 2006).
All firms aim to achieve zero tolerance for food safety failure and, should failure occur,
then rapid and complete recall must be done as soon as possible.

Considering food quality standards, taste, smell, texture and other gustative
attributes as well appearance and product integrity were considered almost as important
to reputation as food safety (Fulponi, 2006). In order to increase expectations a number
of companies have created high quality product lines for which higher and stricter
private standards are applied. Examples of product lines are Loblaws’ President’s
Choice, Tesco’s Nature Choice, Carrefour’s Filiere Qualité, niche products with specific
characteristics and lines of organic products and fair trade (Fulponi, 2006).

The increasing relevance of social and environmental food standards is due to

the current context in which consumers become more aware and interested in the way
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retailers conduct their business both at home and overseas and NGOs monitor firm
behaviors at home and abroad (Fulponi, 2006). Global chains with a significant market
power have a role on the enforcement of labor codes of conduct outside the home
country and need the cooperation of governments and NGOs. Environmental standards
required by retailers are applied through farm practices schemes, such as SQF 1000,
GlobalGap or the GAP requirement of the GFSI and may include the environmental
component of manufacturing processes and/or packaging, which are part of GMP or
GDP (Fulponi, 2006).

The description above of the private standards reveals that supermarkets’
sustainability policies are created in conformity with international economic,
environmental and social standards and with stakeholders’ interests. As the
supermarkets sell products directly to consumers, their preferences will be highlighted.
Five aspects that motivate the preference of the consumer are good relations with
community, labels of environmental protection, keep good work relations, help on the
reduction of energy consumption and avoid animals’ ill treatment (GV CES, 2014). The
retail uses animal well-being as a niche of market and supermarkets offer products with
better standards as the elimination of birth cells and cages in battery for the creation of

pig and layer chicken (GV CES, 2014).

4.2.1. Walmart sustainability policy and private standards

Walmart adopted a sustainability policy in its own interest and to meet society’s
expectations. Regarding the first aspect, the company aims to promote a positive self-
image and to preserve or improve its own reputation and related profits in global
markets. Regarding the second aspect, the documentation of socially responsible
performance has become an urgent need for businesses since reports of global warming
and industrial disasters began to alarm the public about the detrimental and irreversible
effects of industrialization on human life and nature (Koca-Helvaci, 2015). Socially
responsible behavior understood as organizational performance in meeting society’s
expectations by contributing to economic growth and social development while acting
within legal and ethical restraints, thus, indicates the growing influence of corporations
and underlines the increasing stakeholder pressure on their business conduct (Koca-
Helvaci, 2015). The main initiatives adopted by Walmart are the sustainability pact and

the investment on sustainability products.
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In 2009, Walmart Brazil signed the Sustainability Pact, a new initiative of the
Brazilian retail based on three axes: Amazon, responsible shopping and management of
residues. The results are stimulating as, in five years, the initiative increased and
reached more than 160 companies that reported their acts in these three areas. In the
Amazon, the fight against the degrading work conditions in the chains of soy, wood and
livestock is a key aspect. Other important efforts are the training, orientation and
fostering of certification of suppliers and the verification of origin of raw material in
order to avoid the risk of linking with Amazonian deforestation. Responsible shopping
involves a review of the life cycle of products involving the evaluation, on the chain of
suppliers, of the development, the productive process, transport, sale and discard based
on aspects of innovation, eco efficiency and social and environmental conformity. The
management of residues aims to reduce the number of packaging and plastic bags,
diminish the destination of waste to landfills and stimulate the practice of recycling.

Inside the Sustainability Pact, End-to-End Sustainability was an initiative
created to expand the role of retail in pursuit of opportunities to reduce social and
environmental impacts throughout the whole life cycle of products (Walmart, 2015).
During the first five years of the Pact’s existence, 29 companies participated in the
initiative and introduced more than 40 innovative and socially and environmentally
responsible products.

The company sells on its stores around 1300 items of different categories of its
own brand with prices commonly 10% lower in comparison with similar products and
that guarantee safety to the consumer. In 2015, all the partners that develop products
with private labels entered the program of Qualification and Certification to Suppliers
of Food. With this movement, the company seeks to obtain the Global Food Safety
Initiative (GFSI), a standard of food safety that increases transparency and allows a
higher efficiency of costs on the food supply chain. The framework below illustrates the

process of creating and producing goods with Walmart label.

Walmart label

Inspiration:
Specialists identify new products to better satisfy the needs of

customers.
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Partnership:

Suppliers through audits that follow guidelines and international
criteria. The aim is to certify that they are in conformity with
principles and the company’s business strategy, besides guaranteeing

quality and safety.

Quality:

Products are selected through frequent quality tests, including
” 4 sensory evidence done by customers and laboratory and performance

analysis.

Results:

Quality and safety are offered, with lower prices than the similars.

Everything guarantees satisfaction through an intelligent option:

Walmart products contain the best cost benefit.

Examples of Walmart brands are Grand Expedition, The Bakery, Ekonomico,
Parent’s Choice, Special Kitty, Equate, Great Value and Sentir Bem. The two last ones
deserve to be highlighted. Great Value is an international brand that offers a variety of
high quality products in the categories of food, house cleaning, clothing treatment and
disposable. Quality of goods is subject to the TBT agreement. Sentir Bem reflects
Walmart sustainability strategy. It comprises healthy food available in the lines Light,
Zero, Soy, Integral and Organic. These products are aligned to the sustainability
because of packaging of low environmental impact, with orientations to be discarded,
information in braille and health tips and awareness about children rights. The
relationship between Sentir Bem private label and private standards on protection of the
environment will be analyzed below.

Walmart attained greater transparency in its seafood supply chain mainly due to
the certification initiative. This initiative consisted on the adoption of the Marine
Stewardship Council’s (MSC) certification program for wild-caught fish that sets forth a
broad set of certification standards based on the United Nations’ Code of Conduct for
Responsible Fishing (Denend, 2010). The certification process is implemented by
impartial, MSC-accredited certifying bodies that audit fishery and processor compliance

in order to guarantee that goods are managed sustainably from sea to the consumer.
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Walmart sustainability policy has been, however, recently criticized due to
violations of labor and social standards. A huge number of law suits were filed against
Walmart denouncing wage violations, anti-union stance, inappropriate health care and
exploitation of workers (Jordon, 2008). The company was also accused of working with
suppliers in emerging markets in which labor rights were commonly violated. A serious
damage to Walmart’s public reputation came from the fire in Tazreen Garment Factory
in 2012. In the incident, hundreds of Bangladeshi workers died while they were
producing clothes for Walmart.

International non-governmental organizations that address human rights issues
in companies, industries and countries are critical of labor conditions in Walmart. In its
report Discounting rights, Human Rights Watch points out that Walmart stands out for
the sheer magnitude and aggressiveness of its anti-union apparatus and actions (Human
Rights Watch, 2007). The company applies a refined and determined strategy to impede
union activity at its American stores and, when that strategy does not work, quashes
organizing where it begins. Walmart seeks its anti-union agenda relentlessly, devoting
considerable time and resources at all levels of the company to the anti-union drumbeat
(Human Rights Watch, 2007). International Labor Rights Forum (ILRF), on its paper
The Walmart effect, revealed grave breaches of Thai law and international human rights
standards at Narong Seafood, a supplier to Walmart, that encompassed use of underage
workers, nonpayment of wages, charging workers excessive fees for work permits and

an ineffective auditing regime (International Labor Rights Forum, 2013).

4.2.2. Tesco sustainability policy and private standards

The British supermarket chain Tesco used private labels to innovate its business.
The origins of premium private label brands stem from Europe, particularly the United
Kingdom, which has a similarly concentrated grocery industry, where the key players
utilize private label brands to exert significant amounts of power over their suppliers
(Sutton-Brady, Taylor and Kamvounias, 2017). There is widespread consumer
acceptance of such products owing to the wide range of offerings (Sutton-Brady, Taylor
and Kamvounias, 2017).

The use of private labels was not translated, however, in sustainable practices.
Recent disasters like the collapse of the Rana Plaza factory in Bangladesh and the
“human trafficking” scandal involving employers in the Thai shrimp industry who

supply some of the world’s largest retail like Tesco chains provoked a reaction of the
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company. Efforts were made to improve the monitoring and reporting of social capital
in supply chains. In this aspect, the business practice revealed that retailers were, in fact,
auditing only small portions of supply chains, omitting portions of supply chains where
labour and environmental abuses were most likely to take place (Lebaron and Lister,
2015).

Tesco sustainability policy comprises several different areas. Examples of these

areas are the following: climate change, forests, marine environment, farmlands,
freshwater and recycling.
On its environmental policy, Tesco established targets for carbon emission reduction for
2020 and for 2030. These targets can equilibrate the need to produce more food to feed
a growing global population and the need to embrace restorative farming practices and
reduce field emissions. Tesco is working with its suppliers to achieve these targets
through its Tesco Supplier Network where it can collaborate on carbon reduction
measures (Tesco, 2017).

Regarding forests, the company is working hard to regulate the four global
drivers for deforestation that are relevant for its business: palm oil, cattle products, soy
and timber. For each commodity, Tesco is mapping its supply chains to understand its
exposure and putting in place sustainable procurement policies (Tesco, 2017).

Analyzing the marine policy, in order to guarantee the future of the seas and the
fishermen who depend on them, Tesco applies a sustainable sourcing of seafood. On
this issue, Tesco is working together with the Marine Stewardship Council (MSC) to
increase its range of certified sustainable counter, pre-packed and frozen fish (Tesco,
2017). The company expects to have almost 100 MSC-certified seafood products in its
stores and is working to keep adding more MSC lines.

Tesco also works with the Sustainable Fisheries Partnership (SFP) to map and
risk assess all its seafood supply chains (Tesco, 2017). This co-work with SFP enables
the company to guarantee that all its wild-caught seafood is going through the process
to be certified by MSC. The Aquaculture Requirements were created for farmed fish.
These requirements outline standards that apply to all its own brand aquaculture
producers to ensure good farming practices and address animal health and welfare,
environment, ethics and feed (Tesco, 2017). The company also participates in sector-
wide improvement initiatives as the work with fishermen, processors, brands and other
retailers to take the iconic North Sea cod fishery to MSC certification and participates in

the Shrimp Sustainable Supply Chain Taskforce in Thailand (Tesco, 2017).
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Considering farmlands, a huge variety of Tesco fresh food is cultivated and
produced on farm lands all over the world. The indirect impact derived from global
agricultural supply chains is addressed through the stipulation of targets. In order to
achieve a sustainable footprint on climate, water and biodiversity from its biggest
agricultural products, the company aims, by 2020, to (i) reduce by 7% its GHG
emissions, (ii) reduce its water use including local reduction targets for water-stressed
areas and (ii1) improve in farmland biodiversity (i. e. soil health, pollinators and off-
field biodiversity) (Tesco, 2017). An essential part of these efforts is guaranteeing that
arable and livestock standards applied throughout its supply chains will contribute to
meet its environment goals and align with industry best practice. The company also
began to work with some suppliers to have access to tools and strategies that measure
impact and lead to improvements in key agricultural products.

Moreover, in April 2016, Tesco joined the Sustainable Agriculture Initiative
(SAD) Platform, a non-profit organization that facilitates the sharing of knowledge and
best practice in sustainable agriculture (Tesco, 2017). The participation in SAI Platform
will allow the company to dialogue with like-minded corporations and to help defining,
conducing and implementing environmental best practice in its supply chains. The main
sources of best practice are growing standards and guidance and on-the-ground
collaboration.

Concerning fresh water, Tesco is monitoring its main supply chains to grasp
their exposure to water risk, which includes the overlap with environmentally sensitive
river basins (Tesco, 2017).

Tesco developed the standard Nature’s Choice, which all its fresh produce
growers around the world must comply with in order to supply the supermarket with
fresh fruit and vegetables. The standard aims to guarantee that its high quality fresh
products come from growers who apply good agricultural practices, operate in an
environmentally responsible manner and with adequate consideration for the health and
wellbeing of their staff. Nature’s Choice code of practice lays down requirements that
must be fulfilled by growers.

One of the main reasons for the creation of Nature’s Choice was the expectation
of Tesco’s consumers that the company ensures that fresh products are grown safely and
with reduced environmental impact. Tesco was the first supermarket to create a formal
code of practice in 1991, which originally aimed to regulate chemical usage and to

progressively develop environmentally sustainable production standards for its growers.
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Since then, the supermarket has revised the framework to become an international
standalone framework. The standard is coherent and consistent for farmers all over the
world, a feature that encourages continuous improvement.

The standard is applied all over the world, encompasses all aspects of farming
practice and aims to promote the best agricultural practice. A Technical Advisory
Committee was created to guarantee that Nature’s Choice is independent and remains
up to date. CMi is the body responsible to operate as the registrar for the framework on
behalf of Tesco and to manage the grower registration and certification process.

The sections within the standard are the following: rational use of crop inputs
such as fertilizers and plant protection products through proper control of inputs,
pollution prevention through the reduction of environmental pollutants, wildlife and
landscape prevention through conservation plans, recycling, re-use and energy
conservation through water and energy efficiency and protection of human health
through the reduction of risks of accidents and ill health.

The following numbers reveal Tesco’s sustainability policies and the impact of
the company on the environment.

* 93% of the whole palm oil used in all its own-brand UK products comes from a
certified sustainable source.

* 99% of its own-brand food products is from a sustainable source.

* Impact of agriculture: 60% of the supply chain carbon footprint, 97% of the
water footprint.

Tesco’s operations, however, suffered criticisms because of the violation of
environmental and human rights norms.

The horsemeat scandal, which announced the presence of horsemeat in burguers
on the shelves of some global retailers reached Tesco. The scandal severely dented
consumer trust in the food industry (Tse, Zhang, Doherty, Chappell and Garnett, 2016).
In order to recover reputation, Tesco assured that would enhance scientific testing
through the introduction of a world-class DNA testing system and would reformulate its
food procurement strategies.

Human Rights Watch (HRW) found out that many European companies that
publicly embrace workers’ rights according to international labor standards undermine
workers’ rights in their US operations. Tesco is one of the companies mentioned on
HRW’s report “A Strange Case: Violations of Workers’ Freedom of Association in the

United States by European Multinational Corporations”.
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The report explains how some European multinational firms have carried out
aggressive campaigns to prohibit workers in the United States to organize themselves
and bargain, violating international standards and frequently US labor laws. HRW
found that Tesco management sought to muzzle workers’ communication among
themselves about unions.

The aforementioned NGO had already expressed concern with working
conditions in the facilities owned and operated by Tesco that, together with four other
large retailers, launched the new Global Social Compliance Program (GSCP). The
omission on working conditions could create the situation in which GSCP member
companies’ direct employees enjoy fewer rights protections than those laboring in the

supplier facilities.

4.2.3. Casino sustainability policy and private standards

Since 2002, Casino started inside the organization a service of specialists that
work on the area of sustainable development. The company works on many projects,
aiming to reduce its environmental impact and has created a charter of compromises.
The measures foreseen on the charter to favor products that respect the environment are
the development of the offer of responsible products as Casino Bio and Casino
commerce equitable, communicate the environmental impact of its products through the
inclusion of the index Carbon Casino on the packaging of the products, improve the
nutritional quality of its products through the reduction of fat, sugar and salt and reduce
the amount of packaging of its products (Casino, 2017).

The company’s sustainability policy aims to ensure that each customer can
choose products that are both affordable and friendly to people and the environment.
Casino’s major sustainable development challenges are the following: encouraging
responsible forms of production and consumption, taking action to improve nutrition,
combating climate change, optimizing waste management, meeting the challenges of
sustainable construction and encouraging respect for human rights in the workplace
(CSR Europe, 2013).

In 2008, Casino launched the index Carbon Casino, the first complete
environmental label in France. The impact category that is clearly stated is the amount
of greenhouse gases emitted from each product during 5 key life cycle stages of each
Casino brand product — production, manufacture, transport from the field to the Casino

warehouses, packaging from raw material extraction to recycling and distribution from
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the Casino warehouses to the consumer’s home (Tzilivakis, Green, Warner, McGeevor

and Lewis, 2012; CSR Europe, 2013). The image below illustrates the carbon index.

Index Carbon Casino

LINDICE CARBONE de ce produit

L e

imiioiniménl  envraanementi

Source: Casino

The two main objectives of the initiative are the provision to consumers of clear,
relevant information about the environmental impact of the products they consume daily
and the improvement of the environmental quality of Casino products through a global
project actively involving all areas of the company — including purchasing, quality
assurance and stores — and also in partnership with suppliers, major corporations and
small- and medium-sized businesses (CSR Europe, 2013).

The main instrument to reach the reduction of carbon emission is the influence
of consumer conduct. This innovation is on the heart of the procedure of sustainable
development of the group and represents the willingness of the company to respond as
closely as possible to the expectations of its customers. The main impacts of the
initiative are the use of the carbon index by the consumers and the increased
competition between suppliers that can motivate them to further reduce their carbon
footprints (CSR Europe, 2013). The index is fully financed by the Casino group so there
are no direct costs or burdens of agricultural producers (Tzilivakis, Green, Warner,
McGeevor and Lewis, 2012).

The main benefits derived from the trade of products with the index are the
following: beneficial relationships with stakeholders, consumers and French authorities,
favorable coverage in numerous newspapers, on television and radio, the presentation of
the initiative on the United Nations and the explanation of the new label at schools,
famer’s cooperatives and packaging or product manufacturers (CSR Europe, 2013).

Casino created eco-citizen private labels. The private labels are Casino Bio and
Terre et Saveur. The products Casino Bio contain at least 95% of ingredients that come
from biological agriculture. The acquisition of products Casino Bio contributes to the

protection of the environment, because biological agriculture prohibits the use of
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chemical products of synthesis, protects the natural equilibriums and guarantees animal
well-being (Casino, 2017). Terre et Saveur is a Casino label that was born after a
partnership with farmers and quality-conscious seafood and fresh water producers.
According to its label, Casino prefers modes of production that contribute to the
protection of the environment and of the necessities of plants and animals (Casino,
2017).

The company also adhered to eco-citizen private standards. Casino created a
range of cleaning products certified with Ecolabel, the European Union ecological
standard that guarantees a reduced incidence on the environment from the beginning to
the end of the life cycle of a product (Casino, 2017). The company was the first French
distributor to trade frozen fish with the standard MSC (Casino, 2017). The company
offers pine garden furniture and eucalyptus with the standard FSC (Casino, 2017).
Finally, Casino offers products with the standard FairTrade Max Havelaar. The
association Max Havelaar France aims to develop and promote products that come from
the equitable trade (Casino, 2017).

Besides the index, Casino launched its program Casino Avenir, a guide to allow
the consumer to identify the company’s responsible products, services and actions. The
program helps consumers to identify among the products of different areas of Casino
those susceptible to give an answer on issues of ecology, citizenship or fair trade.
(Casino, 2017).

In 2016, Casino enlarged its group of agro-ecological products with the offer of
pork meat guaranteed without treatment with antibiotics since the animal was born.

Easydis is Casino’s logistics subsidiary group and deploys sustainable modes of
transport. Casino develops with specialized companies silent and less pollutant

refrigerated trucks to the city centres.

4.3. Corporate social responsibility in the retail sector

The CSR concept is an essential part of business language and practice, because
it is a vital underpinning to many of the other theories and is continually consistent with
what the public expects of the business community today (Carroll, 1999). New realms
about businesses responsibilities to the stakeholder society, particularly at the global
level are expected to appear.

The concept can be better understood through the distinction between internal

CSR and external CSR. Internal CSR can be understood broadly as practices focused on
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stewardship toward the internal workforce, which include activities such as employee
training, continuing education programs, safe working environments, diversity policies,
daycare programs and ethical labor practices (Farooq, Rupp and Farooq, 2017). It can
also be understood strictly as formal initiatives within which employees can participate
and reap developmental benefits (Farooq, Rupp and Farooq, 2017). External CSR, on its
side, refers to practices focused on stewardship toward the local community, the natural
environment or consumers (Farooq, Rupp and Farooq, 2017). The following table

illustrates the main external CSR practices.

External CSR practices

Target Practices

Community Support for humanitarian causes, charitable
giving, community development investments
and collaboration with non-governmental
organizations.

Environment Environmentally  conscious  investments,
pollution prevention, ecological initiatives
focused on the natural environment and
practices focusing on sustainable growth for
future generations.

Consumers Responsibilities of a business toward those
who receive its services or consume its
products, product safety initiatives and
customer care programs.

Created by the author. Source: Farooq, Rupp and Farooq, 2017.

CSR’s economic responsibilities include the obligations for businesses to
maintain economic growth and to meet consumption needs. The economic component
of CSR represents the fundamental social responsibility of businesses. Many firms
produce goods and services and sell them at fair prices. This will in turn allow them to
make a legitimate profit and to pursue growth. Legal responsibilities imply that
businesses must fulfil their economic mission within the extant framework of
regulations and legal parameters. The legal component recognises the obligation of the

enterprise to obey the laws (Camilieri, 2017).

4.3.1. A business case for CSR

The concept of CSR was disseminated in a context in which business has an
increased role in social and environmental affairs and in which there are many
uncertainties about a positive business case for CSR. The environment in which

companies operate may fail to recognize the benefits of the broader business case and
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CSR practices can be motivated by regulatory compliance and direct casual
relationships between CSR and firm financial performance (Carroll and Shabana, 2010).
Moreover, a trend in the evolution of CSR theories reveals a tighter coupling between
CSR and the organizations’ financial goals (Carroll and Shabana, 2010).

The understanding of underlying assumptions of the various approaches to CSR
is necessary to build a better business case for CSR and to address the growing need for
business to become engaged in creating value on multiple fronts (Kurucz, Colbert and
Wheeler, 2008). Four general types of business cases can be identified: cost and risk
reduction, profit maximization and competitive advantage, reputation and legitimacy
and synergistic value creation (Kurucz, Colbert and Wheeler, 2008). Each of them
embodies a premise for value creation and encompasses frames of inquiry associated
with the area of focus.

Under a cost and risk reduction perspective, the primary view is that the
demands of stakeholders present potential threats to the viability of the organization and
that corporate economic interests are served by mitigating those threats through a
threshold level of social or environmental performance (Kurucz, Colbert and Wheeler,
2008). The areas of inquiry that describe this general approach are the following: the
trade-off hypothesis, the available funds hypothesis or slack resources theory and
enlightened value maximization (Kurucz, Colbert and Wheeler, 2008). Each area of

inquiry is described on the following table.

Cost and risk reduction perspective of CSR

Area of inquiry Description

Trade-off hypothesis Negative trade-off view: by increasing social
performance for reasons of managerial
whimsy, firms incur unnecessary costs and
reduce their profitability.

Available funds hypothesis or slack resources | When organizations are enjoying superior
theory financial performance or have slack resources,
they are able to dedicate additional resources
to CSR activities.

Enlightened value maximization Long-term corporate value maximization
occurs through the appropriate management
of trade-offs between stakeholders.

Created by the author. Source: Kurucz, Colbert and Wheeler, 2008.

On the competitive advantage approach, the business case focus on building firm
competitive advantage through strategically orienting and directing resources toward the
perceived demands of the stakeholders, which are seen as opportunities to be leveraged

for the benefit of the firm (Kurucz, Colbert and Wheeler, 2008). The adoption of a
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strategic approach that goes beyond the core business allows companies to acquire
insights about activities, processes and development of new products and to benefit
from the development of innovative solutions for the environment as well as for other
areas of the business (Orsato, Garcia, Mendes-Da-Silva, Simonetti and Monzoni, 2015).
The topics related to this area of focus include the supply and demand theory of the
firm, base of the pyramid approaches, a natural resource-based view of the firm and
including stakeholders for competitive advantage (Kurucz, Colbert and Wheeler, 2008).

The topics are synthesized on the table below.

Competitive advantage approach to CSR

Topic Description

Supply and demand theory Firms will supply only the level of
environmental and social performance that is
demanded of them, with a view to profit
maximization.

Base of the pyramid approach Multinational firms might adapt to global
drivers of change, such as population growth
and poverty, in order to capitalize on the
fortune at the bottom of the pyramid.

Natural resource-based view Managers must adapt to global drivers of
change using an appropriate set of
“sustainability lenses” that allow a firm to
segment shareholder value creation strategies.

Including  stakeholders for competitive | CSR as a competitive driver to be resourced
advantage by the firm. Firms engage in philanthropic
efforts that are supported by the core
competencies of their organization.

Created by the author. Source: Kurucz, Colbert and Wheeler, 2008.

The reputation and legitimacy business case focuses on value creation by leveraging
gains in reputation and legitimacy made through aligning stakeholder interests (Kurucz,
Colbert and Wheeler, 2008). Frames of inquiry associated with this view are the
following: licence to operate, social impact hypothesis, cause-related marketing and
socially responsible investing (Kurucz, Colbert and Wheeler, 2008). The table below

provides a brief description of each frame.

Reputation and legitimacy business case

Frame of inquiry Description

Licence to operate A business organization must exercise
responsible use of its power or risk having it
revoked and thereby lose control over its own
decision making and external interactions.

Social impact hypothesis Failure to meet stakeholder needs has a
negative impact on firm reputation. The costs
of CSR activities are much less than the
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potential benefits.

Cause-related marketing The interests of the firm and of stakeholders
must be aligned. Socially and environmentally
responsible behavior of the firm generate
reputational gains.

Socially responsible investing The potential investor’s ethics and
expectations of corporate social performance
must be aligned, suggesting a relationship
with reputation and market value.

Created by the author. Source: Kurucz, Colbert and Wheeler, 2008.

The synergistic value creation approach has its focal point in finding win-win outcomes
by seeking out and connecting stakeholder interests and creating pluralistic definitions
of value for multiple stakeholders simultaneously (Kurucz, Colbert and Wheeler, 2008).
Topics linked to this approach include: positive synergy or virtuous circle, sustainable
local enterprise networks, value-based networks and societal learning (Kurucz, Colbert

and Wheeler, 2008). These topics are described on the following table.

Synergistic value creation approach to CSR

Topic Description
Positive synergy or virtuous circle Positive gains are generated through
combining slack resources and good
management.
Sustainable local enterprise networks Sustainable enterprise-based activities result

in virtuous cycles of reinvestment in human,
social, financial and ecological capital.

Value-based networks Communities and social networks united by a
sense of what is valuable create new
opportunities for mutual gain.

Societal learning Articulating new paradigms that can alter the
perspectives, goals and behaviors of social
systems larger than particular organizations.

Created by the author. Source: Kurucz, Colbert and Wheeler, 2008.

As the business case of sustainability becomes more obvious and its foundations are
clarified, concrete measurement tools and reporting frameworks were created to
strengthen and support the sustainability policies of corporations. At present, there are
no internationally agreed standards for reporting on environmental performance at
company level, which leads to variations in methodologies, scope and boundaries of
reported information and indicators being used (Kamp-Roelands, 2013). The table
below provides an overview of the variety of sources available to a company when
compiling the information to report on economic, environmental and social

performance.

Frameworks to measure economic, environmental and social performance
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Frameworks

Initiator

Year
published

Why established?

Main
environmental
topic(s)

Core
concept(s)

Guide to
corporate
ecosystem
valuation

WBCSD

2011

To improve
corporate decision-
making through
valuing ecosystem
services

Biodiversity
and ecosystem
services

Ecosystem
values

GHG Protocol
(Corporate
Standard)

WBCSD
&WRI

2001

To develop
internationally
accepted
greenhouse gas
(GHG) accounting
and reporting
standards for
business and to
promote their broad
adoption.

Greenhouse
gas emissions

Climate
change

Water
protocol

WBCSD

2012

To identify under
what method fits
best under
particular
circumstances

Water

Manual for the
preparers and
users of eco-
efficiency
indicators

UNCTAD
ISAR

2004

To give guidance
on how to define,
recognize, measure
and disclose
environmental and
financial
information as
specified within the
traditional
accounting
reporting
frameworks and to
complement  and
support existing
reporting guidelines

and

Water, energy,
greenhouse
gas, global
warming,
ozone
depletion,
waste

Eco-
efficiency

IR Framework

[IRC

2013

To incorporate the
wide range of
factors, both
financial and non-
financial, that
determine the long-
term value of a
company

Natural capital

Integrated
thinking,
long-term
value
creation

Sustainability
reporting
guidelines

GRI

2013

To
sustainability
reporting standard
practice by
providing guidance
and support

make

Materials,
energy, water,
biodiversity,
emissions,
waste

Stakeholder
inclusivenes
S,
sustainabilit
y context,
materiality,
completenes
S

Carbon

CDP

2010

To drive GHG

Greenhouse

Climate
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Disclosure emissions and | gas emissions | change,
Project sustainable  water | and water water  use,
use by supply chain
organizations
Climate CDSB 2010 To respond to the | Greenhouse Climate
change demand for a global | gas emissions | change
reporting reporting model
framework that ensures fair
and transparent
markets and

inspires confidence
in reporting

Sustainability | SASB 2015 To develop | Sector and | Materiality
Disclosure standards for 89 | industry
Framework industries in 10 | specific

sectors suitable for
use in providing
decision-useful
information

Source: Kamp-Roelands, 2013.

4.3.2. Global expansion of corporate social responsibility

International pressures on multinational corporations (MNCs) for them to
demonstrate greater responsibility, transparency and accountability lead to the creation
of rules, norms, codes of conduct and standards that limit and shape MNCs’ conduct.
MNC:s react to these pressures through the engagement in the development of these new
sources of authority together with civil society actors, governmental agencies and
international organizations (Levy and Kaplan, 2008). Companies that engage in socially
responsible activities disclose more information than those that are less interested in
targeting social progress (Orsato, Garcia, Mendes-Da-Silva, Simonetti and Monzoni,
2015). Examples of efforts are the following: costs for training, pollution prevention,
use of clean technology and high quality and safe products. CSR, thus, encompasses
mechanisms to achieve collective decisions about transnational issues with or without
the presence of the State.

Different elements contributed to the rise of CSR in the global arena. The most
relevant one is the renewed concern since the 1990s with the impact of MNCs, mainly
in developing countries, on human rights, the environment and employment. As MNCs
weave global production networks, they highlight and sometimes exacerbate spatial
differences in living and labor standards, health care and individual rights and induce
processes of cultural hybridization and diffusion that threaten local identities (Levy and
Kaplan, 2008). States have also restricted their functions. The search for global

competitiveness has constrained resources and eroded the welfare State. The absence of
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deep international regulation of environmental and social issues and weak institutions
generated the opportunity for business to fill this void in global governance. Industry’s
involvement, for example, is a critical factor in the policy deliberations relating to
climate change (International Chamber of Commerce, 1995).

A range of concrete examples demonstrate the internationalization of corporate
social responsibility. Considering environmental protection, in 1992, Motorola was the
second electronics firm in the world to eliminate the use of chlorofluorcarbons (CFCs)
from its manufacturing processes (Kotler and Lee, 2004). The company was awarded
for its innovative processes to eliminate the use of CFCs through electronic compound
cleaning. Regarding social standards, in 2000, McDonald’s was a major sponsor of the
Olympic Youth Camp, a program that brought more than 400 young men and women
from around the globe to Sydney, Australia, where they participated in a variety of arts,
sports and cross-cultural activities (Kotler and Lee, 2004).

Corporate social responsibility practices are also present in different global value
chains. In the floriculture value chain, for instance, in response to pressures from trade
unions and non-governmental organizations for compliance with labor standards in both
Kenya and Uganda, the lead firms introduced improvements in the terms and conditions
of employment. Another example is the fruit value chain in which social upgrading
amongst South African suppliers was driven by the need to employ more skilled
workers to achieve and maintain certification to the standards demanded by

predominantly EU-based buyers.

4.3.3. The OECD regulation of corporate social responsibility

After the 1980s, the competition between multinational enterprises had become
intense and certain illegal practices concerning the environment, social rights and
human rights in general progressively emerged (Motte-Baumvol, 2014). These practices
were reinforced by failing regulations and by inactive or inexistent judiciary systems on
the host country of the investments of these companies (Motte-Baumvol, 2014). These
host countries, aiming to create a friendly environment to the foreign investor,
frequently adopted a policy of absence of prosecution of multinational enterprises in
cases of violations of human rights. These abstentions confirmed a de facto authority of
the multinational enterprise on the territory of the host country (Motte-Baumvol, 2014).

This scenario is completed by the inexistence or by the non-binding character of
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international law rules about the responsibility of the activity of the multinational
enterprises (Motte-Baumvol, 2014).

Since the years 2000, multinational enterprises, on an effort of self-regulation
have participated on the creation of codes of conduct that comprise rules about the
protection of human rights (Motte-Baumvol, 2014). The degree of conformity of the
company to the rules of the codes depends, however, of the will of the enterprise to
communicate with stakeholders and of keeping a good reputation with partners and
consumers (Motte-Baumvol, 2014). There is, thus, a true gap between the power and the
impact of multinational enterprises and the State capacity to generate consequences to
the wrongful conduct of companies. In this context, the OECD created general
principles directed to multinational enterprises that aim to favor a reasonable conduct of
enterprises on a global environment, in conformity with applicable legislations and
internationally recognized norms (Motte-Baumvol, 2014).

The OECD elaborates reports that consist on recommendations to multinational
enterprises on different themes. Examples of reports are the OECD Guidelines for
Multinational Enterprises and the OECD Principles of Corporate Governance. A non
exhaustive list of issues addressed by the international organization includes general
policies, disclosure, human rights, employment and industrial relations, environment,
the fight against bribery, bribe solicitation and extortion, consumer interests, science
and technology, competition, taxation. Considering that the scope of this dissertation is
limited to sustainable practices on international trade, the issues to be analyzed are
human rights, employment and industrial relations and environment.

The OECD guidelines do not define true legal obligations towards the
enterprises, but aim to make them responsible for wrongful acts (Colard-Fabregoule,
2016). As the OECD channels political choices of its members and is limited on its
unilateral power, the regulatory logic allows the normalization of the behavior of
enterprises and is the only venue through which OECD can assist on the imposition of
obligations on multinational firms that can lead the host State to rethink the connection
of legislations applicable to companies (Colard-Fabregoule, 2016).

The current OECD Guidelines are in conformity with the United Nations
Guiding Principles (UNGPs) and reflect them in two specific ways. First, the OECD
added a dedicated human rights chapter that replicates the UNGP’s operationalization of
business’ responsibility to respect human rights, explicitly stating that all human rights

are to be respected, irrespective of States’ abilities and/or willingness to fulfill their own
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obligations (Ruggie and Nelson, 2015). Second, the UNGP’s formulation of the
corporate responsibility to respect human rights was also enshrined in the Guidelines’
General Policies chapter, which established a new due diligence requirement for all
subjects covered by the Guidelines (Ruggie and Nelson, 2015).

The OECD guidelines aforementioned provide human rights obligations that
corporations must comply with. The six obligations that must be fulfilled are the
following: (1) respect human rights, which means avoid infringing on the human rights
of others and address adverse human rights impacts with which companies are involved,
(i1) avoid causing or contributing to adverse human rights impacts an address such
impacts when they occur, (ii1) prevent or mitigate adverse human rights impacts that are
directly linked to a company’s business operations, products or services by a business
relationship, even if it does not contribute to those impacts, (iv) have a policy
commitment to respect human rights, (v) carry out human rights due diligence as
appropriate to its size, the nature and context of operations and the severity of the risks
of adverse human rights impacts and (vi) provide for or co-operate through legitimate
processes in the remediation of adverse human rights impacts where a company
identifies that it has caused or contributed to these impacts (OECD, 2011).

The OECD provides commentaries to the above mentioned obligations. The
respect for human rights consists on the global standard of expected conduct for
enterprises (OECD, 2011). In countries where internal laws and regulations overlap
internationally accepted human rights, enterprises should search ways to apply them to
the fullest extent that does not provoke a violation of internal law.

Regarding the third obligation, an enterprise, acting alone or in co-operation
with other entities, as appropriate, must use its leverage to influence the entity causing
the adverse human rights impact to prevent or mitigate that impact (OECD, 2011).
Leverage is present where the enterprise has the ability to effect change in the practices
of an entity that cause adverse human rights impacts (OECD, 2011). The factors that
will enter into the determination of the appropriate action in such situations are the
enterprise’s leverage over the entity concerned, how crucial the relationship is to the
enterprise, the severity of the impact and whether terminating the relationship with the
entity itself would have adverse human rights impacts (OECD, 2011).

The policy commitment mentioned on the fourth obligation must fulfill certain
requirements. It must be approved at the most senior level of the enterprise, be informed

by relevant internal and/or external expertise, stipulate the enterprise’s human rights
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expectations of personnel, business partners and other parties directly linked to its
operations, products or services, be publicly available and communicated internally and
externally to all personnel, business partners and other relevant parties and be reflected
in operational policies and procedures necessary to embed it throughout the enterprise
(OECD, 2011).

The human rights due diligence foreseen on the fifth obligation consists on a
process of assessing actual and potential human rights impacts, integrating and acting
upon the findings, tracking responses and communicating how impacts are addressed
(OECD, 2011). It is an on-going exercise, recognizing that human rights risks may
change over time as the enterprise’s operations and operating context evolve (OECD,
2011).

The chapter on employment and industrial relations foresees on its chapeau a
reference to “applicable” law and regulations, which constitutes an acknowledgement of
the fact that multinational enterprises, while operating within the jurisdiction of
particular countries, may be subject to national and international levels of regulation of
employment and industrial relations matters (OECD, 2011). The guidelines can promote
the application of international labor standards and principles by multinational
enterprises. The OECD guidelines, which cover all major elements of corporate
behavior are complemented by the provisions of the ILO MNE Declaration that sets out
principles in the fields of employment, training, working conditions and industrial
relations.

Paragraph 1 of the chapter echoes all four fundamental principles and rights at
work, namely the freedom of association and right to collective bargaining, the effective
abolition of child labor, the elimination of all forms of forced or compulsory labor and
non-discrimination in employment and occupation (OECD, 2011). Under the
perspective of standards, multinational enterprises have a role in raising the standards of
education of children in host countries.

According to paragraph 4, employment and industrial relations standards are
broad and encompass compensation and working-time arrangements. The reference to
occupational health and safety implies that multinational enterprises are expected to
follow prevailing regulatory standards and industry norms to minimize the risks of
accidents and injury to health arising out of, linked with or occurring in the course of

employment (OECD, 2011). Health and safety concerns are mentioned in other chapters
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of the guidelines, most notably in recommendations on consumer interests and the
environment.

The remediation of adverse human rights impacts provided on the sixth
obligation must follow the criteria of legitimacy, accessibility, predictability,
equitability, compatibility with the guidelines and transparency and be based on
dialogue and engagement with a view to seeking agreed solutions (OECD, 2011). It can
be done solely by the enterprise, in cooperation with judicial or State-based non-judicial
mechanisms or through operational-level grievance instruments for those potentially
impacted by corporations’ activities. Operational-level grievance instruments should not
be applied to undermine the function of trade unions in addressing labor-related
disputes nor preclude access to judicial or non-judicial grievance mechanisms, including
the national contact points under the guidelines (OECD, 2011).

Among the environmental obligations, the enterprise’s obligation to provide the
public and workers with adequate, measurable and verifiable and timely information on
the potential environment, health and safety impacts of the activities of the enterprise
has concrete implications on private standards. In providing accurate information on
their products, enterprises have several options such as voluntary labeling or
certification schemes (OECD, 2011). In using these instruments enterprises should take
due account of their social and economic effects on developing countries and of existing
internationally recognized standards (OECD, 2011).

The company’s obligation to continually seek to improve corporate
environmental performance, at the level of the enterprise and, where appropriate, of its
supply chain, must be highlighted. Activities that can contribute to this improvement are
(i) the adoption of technologies and operating procedures in all parts of the enterprise
that reflect standards concerning environmental performance in the best performing part
of the enterprise, (ii) the development and provision of products or services that have no
undue environmental impacts, are safe in their intended use, reduce greenhouse gas
emissions, are efficient in their consumption of energy and natural resources, can be
reused, recycled or disposed of safely, (iii) the promotion of higher levels of awareness
among customers of the environmental implications of using the products and services
of the enterprise, including by providing accurate information on their products and (iv)
the exploration and identification of ways to improve the environmental performance of

the enterprise over the longer term (OECD, 2011).
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The second and the fourth activities were debated on the 2017 OECD Global
Forum on Responsible Business Conduct, in which the importance of obtaining reliable
data on companies’ own impacts and those of their suppliers and the costs of those
impacts on society was highlighted. Initiatives such as the CDP’s surveys of company
climate disclosures provide tools for investors to compare companies’ performance and
level of engagement in addressing climate related risks and opportunities (OECD,
2017).

Sound environmental management is inserted on sustainable development and
can be understood as a business responsibility and a business opportunity. Managers of
multinational enterprises should give appropriate attention to environmental issues
within their business strategies through a commitment to a systematic approach and to
continual improvement of the system (OECD, 2011). An environmental management
system provides the internal framework necessary to control an enterprise’s
environmental impacts and to integrate environmental considerations into business
operations (OECD, 2011). The existence of such system should help to assure
shareholders, employees and the community that the company is actively working to
protect the environment from the impacts of its activities (OECD, 2011). This system,
however, is still at an infant stage on some issues as the climate risks and, in many
cases, engagement remains limited to first tier suppliers (OECD, 2017).

Beyond the guidelines, the OECD agreed to create the National Contact Point
(NCP) system, in which focal points were formally established inside each national
government. The purpose of these offices is to promote the guidelines and to contribute
to the solution of problems which may arise while following the guidelines — in short, a
non-judicial mechanism to address complaints on individual cases, which the OECD
refers to as specific instances (Ruggie and Nelson, 2015). Each NCP is a globally active
complaints mechanism that sets non-binding recommendations to multinational
enterprises operating in or from adhering countries. The fear of reputational sanction
creates the firm expectation of company behavior in conformity with the guidelines.
The map below illustrates the countries that adhered to the guidelines and the presence

of NCPs around the world.

OECD Guidelines around the world
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A recent research conducted by Ruggie and Nelson reveals that during the
period in which the two last guidelines were in force — from 2000 to 2014 — around 399
complaints were filed with NCPs. The high number of submissions after 2011 must be
highlighted. This demonstrates that the 2011 revision resulted in a significant increase
in the visibility and use of the NCP system (Ruggie and Nelson, 2015). The graphic
below illustrates the total number of cases submitted to the OECD between 2000 and
2014.

Cases submitted to the OECD



Source: Ruggie and Nelson

A more recent research of the OECD corporate social responsibility reveals the
impacts of the NCP system from 2011 to 2016. Approximately 50% of accepted cases
led to agreement between parties and approximately 37% of accepted cases led to policy
changes on a company (Nieuwenkamp, 2017). Examples of impacts are the end of child
labor, the improvement of health and safety, compensations to indigenous people, end
of oil exploration in world heritage sites, improved dialogue with trade unions and
better human rights due diligence (Nieuwenkamp, 2017).

Besides the aforementioned obligations, the guidelines stipulate that a requisite
for the adherence to the guidelines is the development of a domestic system that will
continuously perform and improve the risk-based due diligence process and manage
existing risks. Due diligence is the process through which enterprises can identify,
prevent, mitigate and account for how they address their actual and potential adverse
impacts as an integral part of business decision-making and risk management systems
(OECD, 2011).

Its main function is to help enterprises avoid the risks of adverse impacts caused
or contributed to by the enterprise or that are directly linked to their operations (OECD,
2011). The nature and extent of the process can be affected by factors as the size of the
enterprise, context of its operations, the specific recommendations in the guidelines and
the severity of its adverse impacts (OECD, 2011).

Due diligence is envisaged to be an on-going proactive and reactive process
whereby enterprises take reasonable steps and make good faith efforts to identify and

respond to risks of adverse impacts (OECD, 2016). It should be carried out throughout
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the entire life-cycle of a project or relationship (OECD, 2016). Due diligence must be
present, for instance, in the contracting of a supplier or business relationship and in
ongoing activities. A five-step framework that can be undertaken during a risk-based

due diligence is summarized on the table below (OECD, 2016).

Framework for a risk-based due diligence

Adopt a responsible business conduct policy

Ll
Establish strong o Build internal capacity & functional alignment
management systems * Engage suppliers and business partners (outreach, incorporating into contracts)
for due diligence e Set up internal controls, supply chain data collection
® Establish grievance mechanism
e niify sednasess tehe : Fh":?oﬁi(:ipzzr?ut:?;:r :Usssg;::rfe:a:-ltlr;i;;g;iuszsgr;ha[:sr:ctor counterparty, and site for high-risk
of adverse impacts in issues) X ’ Latty, &
the su chain
= sdpply * |dentify risks of circumstances inconsistent with standards in the Guidelines
s |nform senior management
* Fix internal systems
Missiie tiskain the : 3:':(i::t?rrlag:;:\:(i)‘?:suf;i:n(:nzoiarli}:kﬁ{‘et:iveIiyrridust workers reps, non-traditional
supply chan g g 8 v, ps,

partnerships)
» Build internal and business partner capacity
® Provide remedies when “caused” or “contributed”

Source: OECD

4.4. Determining the essence of private labels

The harmonization of national technical regulations, standards and conformity
assessment procedures around international standards can lead to positive outcomes as
the reduction of the trade-restrictive effect of technical barriers to trade and the
minimization of the variety of requirements that exporters have to meet. According to
TBT article 2.2, measures and technical regulations cannot be more restrictive to trade
than the necessary to accomplish a legitimate objective. Examples of legitimate
objectives are national safety issues, prevention of deceptive practices, protection of the
human health or safety, of the animal or vegetal health or life and of the environment.
The pertinent elements to be considered are the scientific and technical information
available, the processing technology and the final use of the products. Technical
regulations, standards and conformity assessment procedures are potentially non-tariff
measures that are sometimes used with protectionist goals and can constitute potential
barriers to international trade (Costa, 2013).

The TBT, on its article 2.4, makes mandatory that technical regulations,
standards and conformity assessment procedures be based on international standards.

An exception to this rule is foreseen in cases in which international standards or
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relevant parts would be an ineffective or inappropriate means for the fulfillment of the
legitimate objectives pursued.

A three-tier test of consistency is foreseen in article 2.4 of TBT. There are three
main questions, which must be answered to determine whether or not a technical
regulation is consistent with article 2.4, namely: whether there exists a relevant
international standard; whether the relevant international standard is used as a basis for
the technical regulation at issue and whether the relevant international standard is an
effective and appropriate means for the fulfillment of the legitimate objectives pursued
(Van Den Bossche and Zdouc, 2013). The jurisprudence of the WTO dispute settlement
system offers elements to answer these three main questions.

The identification of a relevant international standard can be done by answering
the four following questions: (i) when is a standard an international standard?, (ii) what
is an international standardizing body?, (iii) when is an international standard a relevant
international standard? and (iv) how must an international standard be adopted? The
WTO dispute settlement system answered these questions when deciding cases that
involved regulatory barriers to trade.

The jurisprudence of Sardines treated standards as mere facts, acknowledged
that consensus may not always be achieved and concluded that international standards
that were not adopted by consensus are within the scope of the TBT agreement (WTO,
2002). Consensus can be best understood as a shorthand for the near universal
procedural core of private standard-setting: elaboration of a draft by consensus in a
technical committee with a composition representing a balance of interests, a round of
public notice-and-comment of that draft with the obligation on the committee to take
received comments into account, a ratification vote with a requirement of consensus, not
just a majority, among the constituent members of the standards body and an obligation
to review standards periodically (Schepel, 2012).

The Appellate Body found in US — Tuna II that the characteristics of the entity
approving a standard are an essential condition to make a standard an international
standard (WTO, 2012). The international standard must, thus, be approved by an
international standardizing body. On the same case, the Appellate Body found that a
body is a legal or administrative entity that has specific tasks and composition, whereas
an organization is a body that is based on the membership of other bodies or individuals

and has an established constitution and its own administration and concluded that
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international standardizing bodies may be or not international organizations (WTO,
2012).

It is essential that technical measures be accepted as equivalent by all the
member countries, even if these regulations differ between them (Costa, 2013). Their
harmonization, which would make easier the implementation of the TBT agreement,
must be done by member countries, according to their capabilities and by the
international institutions of normalization as the International Organization for
Standardization (ISO) (Costa, 2013).

In practice, the legitimacy and accountability of supermarket standards has been
continuously questioned. Many different questions are formulated in this regard. Who
produces the standard? Where does such authority come from? Who responds for the
setting of private standard under a market/government failure and a multilateral trade
perspective? The main doubts concern bodies that do not set routine standards and
typologies of standards covered by article 3.

According to a historical interpretation of the TBT agreement, bodies that
develop standards occasionally, in a random fashion are inside the category of non-
governmental body. In the explanatory note to the definition of standard developed in
the building up of the TBT agreement, pending the Tokyo Round, it was settled that the
definition does not cover technical rules made by individual companies for its own
production and consumption requirements (Thorstensen and Vieira, 2016). In the final
text of the TBT agreement, such exclusion was not included, which may indicate that
the definition of a non-governmental body, pending the Uruguay round, is much
broader than what was initially intended in the Tokyo Round (Thorstensen and Vieira,
2016).

In US-Tuna II, the Appellate Body went further in the interpretation of the term
“recognized body” and understood that the meaning should be a broad one by linking its
interpretation to the ISO/IEC definition, which specifies that a body must be recognized
with respect to its activities in standardization (Thorstensen and Vieira, 2016). The
Appellate Body asserted that broad participation on standards development might
constitute evidence that a body has a recognized role in standardization and that an
organization that has developed a single standard might also have recognized activities

in standardization (Thorstensen and Vieira, 2016).
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According to the text of the TBT agreement and the ruling of the Appellate
Body in US-Tuna II, it is possible to conclude that supermarkets are legitimate and
accountable international bodies that can create international standards.

The WTO multilateral framework can regulate trade-related problems created by
private standards mainly through specific trade concerns (STCs). STCs are instruments
that have grown in importance in the WTO, whose role has diversified in the last years
and has accommodated preventive and policy discussions on the basis of eliminating
barriers even before they become violations (Thorstensen and Vieira, 2016).

TBT and SPS Committees must manage the STCs might raise before them.
STCs can be presented with the two following goals: search information about other
member’s domestic measures on technical regulations or sanitary and phytosanitary
policies and/or address conflicts of positions between members under the TBT and SPS
agreements. In other words, members might not be just demanding information or
clarification, but, at the same time, they might be pointing out that there are reasons to
think that some rights and obligations under the SPS and the TBT agreements have not
been met (Thorstensen and Vieira, 2016).

Such mechanism has become very important to the resolution of regulatory
conflicts for developing and developed countries and has led to a reduction of trade
tensions in TBT and SPS concerns. The number of cases involving TBT and SPS issues
presented on the WTO dispute settlement mechanism has also reduced remarkably. The

graphics below illustrate the above mentioned trends.
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International trade disputes can change the import value and the market share
and slow down the growth of dispute-involved firms in terms of total revenue, but the
impact may not be as grave as initially expected. Companies can respond to
countervailing duties and to regulatory barriers to trade through a market-destination-
diversification strategy and a tariff jumping, restructuring and bypassing strategy. The
first strategy can be applied when tariff issues and regulatory issues are being discussed.
The second strategy is mainly applied in cases involving dumping practices and
subsidies.

Concerning tariff jumping, foreign direct investment is used as an
internationalization strategy to avoid import restrictions (Shin and Ahn, 2017). In
situations in which enforcement of competition law blocks locally produced goods and
restriction on exports persists, however, incentives for FDI disappear (Shin and Ahn,
2017). Companies need then to search ways to utilize all intra-firm sales that lead to
relatively lower transaction costs.

A firm’s restructuring consists on a flexible response. Flexible firms in
management and production that trade in the world market have relatively greater range
of possible responses and hence have higher chances of survival (Shin and Ahn, 2017).
In scenarios of price drop and economic downturn an alternative is the laying off of
employees. A pre-emptive strategy can allow a firm to minimize repercussions from a
series of international disputes through the increase of labor productivity, which leads to
the absorption of the increasing demand of a good worldwide.

The bypassing option can be adopted during international disputes in major
export markets. The exportation to a new huge market provokes the bypassing of other
markets and can allow a company to dispel the stigma associated with government
subsidies. Companies can also receive tax benefits from the government chosen for the
production diversification. After China’s accession to the WTO, a firm can, for instance,
expand its operations to China and other Asian States that benefited from China’s
openness policy as Taiwan, Hong Kong and Singapore.

When firms that participated in a dispute continue exporting through a bypassing
strategy — changing exporting routes by setting up detours or moving production sites to
different countries —, the effect of the WTO rulings may be diluted, as exporters
continue to benefit from operating through the borders of third countries (Shin and Ahn,
2017). It follows that the economic effects of WTO disputes can be more accurately

verified through the evaluation of production or sales of industries and firms.
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The survival strategies adopted as a reaction to international disputes may only,
however, apply to global firms with abundant capital, technology, productivity and
ability to invest overseas (Shin and Ahn, 2017). Import restrictive tariff measures
imposed in major export markets, for example, can push a company to the brink of
collapse.

It can be concluded that one of the crucial factors connecting the DSB’s legal
outcomes to economic gains is the competitiveness of an industry or export firms (Shin
and Ahn, 2017). Potential trade gains from disputes are being disbursed or shared by
multinational firms through the expansion of their global production network (Shin and
Ahn, 2017). WTO rules seem to control and focus on cross-border transactions, but
there are many strategic behaviors of firms that go beyond borders and outside of the

WTO’s rulings (Shin and Ahn, 2017).

4.5. The search of coherence between supermarkets’ sustainability policies and the
OECD framework

Supermarkets’ reports constitute a relevant source to identify CSR practices.
They go beyond the sustainability policies as they indicate the results of the application
of those policies. Corporate social reporting refers to the issue of standalone reports that
provide information regarding a company’s economic, environmental and social
performance (Carroll and Shabana, 2010). Through the issue of a social report, firms are
able to illustrate that their operations are consistent with social norms and expectations
and, therefore, are legitimate (Carroll and Shabana, 2010). The table below will describe
the economic, environmental and social performance of the supermarkets through the

transcription of fragments of the aforementioned reports.

Economic performance of supermarkets

Supermarket Economic performance
Tesco “We have moved away from complex and varied (payment) terms towards a
new standard approach offering reduced terms form small and medium-sized
businesses.”

“We believe our trade is a force for good, creating opportunities for people
and communities across the world.”

Casino “In 2016, Casino and the French small business association (FEEF) signed a
charter to set up a framework to promote business relations with local SMEs,
vectors of regional economic vitality.”

“The Group works to promote the development of the animal farming
industry. It teams up with producers, cooperatives and agricultural sectors and
recently sealed a number of long term partnerships.”

Walmart “Increased economic mobility and inclusion. Completed our $2.7 billion
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investment in the U.S. that includes increases in training, education and
higher wages. Walmart enabled over a half million people to grow and
succeed.”

“We strive to source produce from local farms wherever possible in each of
our retail markets wherever possible in each of our retail markets as a way to
support local economies, increase freshness for customers and reduce
transportation costs and greenhouse gas emissions.”

“In the U.S., we more than doubled our sales of locally grown produce from
2010 to 2015, from $404 million to $825 million and have committed to
doubling it again by 2025.”

Source: Casino 2016 annual report, Tesco 2016 update on corporate responsibility commitments and
Walmart 2017 Global Responsibility Report. Created by the author.

Environmental performance of supermarkets

Supermarket Environmental performance

Tesco “In 2015/16 we continued to reduce the carbon intensity of our stores and
distribution centers and are making progress towards our 2020 targets: to
halve carbon emissions per square foot of our stores and distribution centers
and a 25% reduction in carbon emissions per case of goods delivered.”

“Our performance and disclosure of our impacts have resulted in us being the
only retailer to be included in the 2016 Carbon Disclosure Project Climate A
List.”

“We are also mapping our supply chains to understand our exposure to fresh
water availability or contamination risks, particularly in environmentally
sensitive river basins. (...) Our work in this area continues to evolve and we
have had several successful supplier workshops to raise awareness, facilitate
knowledge exchange and develop skills around building sustainable and
resilient supply chains.”

“The MSC label makes it easy for customers to identify fish that meet high
standards of sustainability. MSC certified fish is now available on all our 656
fresh fish counters in the UK, as well as through a range of over 80 pre-
packed and frozen fish and seafood lines, all marked with the MSC label.”

Casino “The group makes it a priority to reduce fugitive emissions from refrigeration
and freezer units.”

“In 2016, its logistics subsidiary Easydis announced that it would roll out
between now and 2020 a fleet of 400 vehicles running on compressed natural
gas (CNGQG) or liquefied natural gas (LNG) for long distances.”

“More than 800 Géant and Monoprix stores and Casino supermarkets are
covered by Energy Performance Contracts (EPCs).”

“In Brazil, the 140 GPA hypermarkets and 182 supermarkets underwent a
energy renovation work in 2015 and 2016 to switch to LED lighting and
improve air conditioning and commercial refrigeration systems.”

“Energy efficiency is one of the criteria applied in the environmental
certification of buildings.”

“In 2016, more than 217000 tonnes of waste was recovered — cardboard,
paper, plastic and organic waste — thanks to processes implemented at Group
stores.”

Walmart “Suppliers report committing 76 million acres to fertilizer optimization.
Suppliers report 50 percent of China-sourced factories participate in an
energy efficiency program.”

“This year, as part of the U.S. Roundtable for Sustainable Beef, we have
worked to draft a comprehensive set of metrics for the U.S. beef supply chain.
These metrics will help us measure and track improvement against six priority
indicators for sustainable beef, including animal well-being and GHG
emissions, among others.”
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“We are working with the U.S. dairy industry to achieve its voluntary goal of
a 25 percent reduction in GHG emissions by 2020. Through the advancement
of the National Dairy FARM program, the industry can measure and manage
progress in improving both animal welfare and environmental stewardship.”

Source: Casino 2016 annual report, Tesco 2016 update on corporate responsibility commitments and
Walmart 2017 Global Responsibility Report. Created by the author.

Social performance of supermarkets

Supermarket Social performance
Tesco “As founding members of the Ethical Trading Initiative (ETI), we support our
suppliers to comply with the ETI Base Code and help them to improve
standards.”

“(...) we have developed a new approach to assessing human rights risks and
driving improvement, with four key elements: focusing on where risk in the
supply chain is greatest not just where our visibility is easiest; basing risk
analysis on key factors such as country risk, type of work and the supplier’s
capability to manage the issues; complementing the risk analysis with regular
dialogue with NGOs, trade unions and other independent bodies to gain
further insight; taking a partnership approach to supporting and driving
improvement.”

“Working with a wide variety of local partners, we have additionally helped
nearly 450000 people in 2015 and 2016 through specific programs addressing
challenges such as children’s education, women’s empowerment and access
to health services.”

Casino “The Group encourages its banners to work actively with food banks with
more than 16100 tonnes of products donated in 2016.”

“Employees aged under 30 accounted for 39% of the Group’s workforce at 31
December 2016. Casino’s commitment to young people is mainly reflected
through an active policy to promote work-study solutions.”

“The strength of social dialogue plays a major role in building the human
resources policies of the group, which is committed to improving the physical
and mental health and safety of its employees.”

“Workplace gender equality is a key commitment for the Group. (...) The
Casino group held as soon as 2013 the “Workplace Equality Label” awarded
by Afnor.”

Walmart “(...) we use detailed social, safety and environmental compliance audits to
evaluate the practices of facilities within the scope of Walmart’s Responsible
Sourcing program. Audits focus on a variety of areas, including whether
workers are properly paid for all hours worked; all labor is voluntary;
facilities comply with all child labor laws and standards; working hours are
not excessive and are consistent with local laws or regulations; and that
facilities meet health and safety standards.”

“Through collaboration with other stakeholders, we are working to develop
mechanisms to improve the safety and well-being of farm workers, who
typically fall outside the scope of Walmart’s and other retailers’ audit
programs. Our efforts include aligning industry associations around a
common approach to responsible labor practices and strengthening supplier
accountability.”

Source: Casino 2016 annual report, Tesco 2016 update on corporate responsibility commitments and
Walmart 2017 Global Responsibility Report. Created by the author.

The identification of the true sustainable elements on supermarkets’ policies

cannot be limited to a comparison of the supermarkets’ reports to the OECD
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framework. Such a methodology would hide the dark sides of generic words that aim to
reveal a supposed protection of the environment, of social rights and of economic rights.
Information collected on international independent databases is necessary to a full
understanding of supermarkets’ sustainability policies.

The empowerment of consumers by providing them information through
mandatory reporting on social and environmental performance and the development of a
social or CSR label is a recent phenomenon. It is also true, however, that an increasing
number of consumers has become more skeptical on the environmental impact of the
products they buy (Kamp-Roelands, 2013). The main criticism concerns vague claims
made by corporations. Consumers believe that companies portray themselves to be
environmentally friendly and engage in green washing in order to increase sales and
raise prices (Kamp-Roelands, 2013). Companies are, thus, beginning to add more
detailed performance information in their reports instead of only their mission and
objectives.

Institutional research has also showed that organizations decouple policy
adoption from practice implementation (Luo, Wang and Zhang, 2017). Policy adoption
can be regarded as the symbolic dimension of a firm’s response to institutional pressure,
displayed for the purpose of attaining legitimacy and avoiding attack or, simply, closer
inspection, while practice implementation is the substantive dimension of its response
(Luo, Wang and Zhang, 2017). Factors that can lead the implementation of policies are
the company’s internal operational needs, capabilities and motivations. In the context of
corporate disclosure, decoupling has been defined as issuing low-quality reports, as
lacking in details of specific procedures or practices (Luo, Wang and Zhang, 2017).

The Corporate Register database gathers environmental, sustainability and
integrated reports of the majority of worlds’ largest corporations. The content of these
reports has changed gradually from an almost exclusive focus on environmental issues
towards a more holistic approach that encompasses the reporting of social and economic
issues as well (Kamp-Roelands, 2013). The figure below shows the slow move of the

content of the reports through the years.
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Content of the reports from 1992 to 2011
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Source: Corporate Register (2012) Reporting Awards 2012: global winners & reporting trends

This phenomenon can be explained by the increasing pressure on corporations to
be not only transparent on the business performance on their own operations, but on
their performance in the supply chain as well (Kamp-Roelands, 2013). Product
responsibility, human rights and anti-corruption gained increasing importance.
Considering external transparency, business ethics became a key driver for each
company. At the same time internal transparency through environmental management
accounting started to increase with a business rationale to improve efficiency and reduce
costs, in relation to using natural resources, reducing emissions to air water and soil, as
well as in reducing waste (Kamp-Roelands, 2013). More recently companies
increasingly see the relevance of sustainability for their long term business continuity
and identify sustainability challenges as a business growth driver (Kamp-Roelands,
2013).

On the practical operations of some companies, executives are responsible for
sustainability. Where in the nineties sustainability reporting was mainly the
responsibility of the sustainability department or the public affairs department it is now
increasingly the responsibility of the CEO (Kamp-Roelands, 2013). At various levels,
CEOs need to justify that CSR is consistent with the firm’s strategies and that it is
financially sustainable (Carroll and Shabana, 2010). The CFO is also becoming
gradually involved. The high sustainability performers have a more long-term focus,
attract capital of dedicated investors, pursue a more effective risk strategy, engage with
their stakeholders on an ongoing basis and show advanced transparency efforts (Kamp-
Roelands, 2013). CEOs that recognize the importance of competition on the basis of
product quality tend to be environmentally and socially proactive.

In recent years, in the context in which non-financial information is becoming

more relevant in company valuation, international indexes were created by independent
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organizations in order to evaluate the sustainable performance of different MNCs. These
organizations require information from companies to produce rankings of the most
sustainable companies encompassed by the index. These indexes are valuable as
investors use sources that go beyond corporate reporting to make their investment
decisions as publicly available information on the target companies, third-party
databases and responses to questionnaires sent directly to companies (Kamp-Roelands,
2013). Independent monitoring helps build a company’s reputation and the value of its
brand, which are among its most valuable assets (Carroll and Shabana, 2010).

Much of the data from data sets are essentially reflecting the state of the art
rather than environmental policy outputs, policy regimes, institutions and
administrations, but it might nevertheless be useful as indicators of environmental
policy outcomes or environmental governance capacity (Duit, 2016). In addition to
processed data sets, there are also a number of environmental data depositories managed
by international organizations as the UN, OECD and the EU that may contain useful
data for practitioners and scholars (Duit, 2016).

On the UN system, it was recognized that the effective implementation of the 17
OSD demands a consistent group of indicators and tools to support the planning of
public policies on all spheres and governmental levels. This effort also contributes to
monitor the progress and guarantee transparency and responsibility of all actors,
including the private sector and civil society (Santos and Santos, 2017). The indicators
were provisionally classified on three levels by the Interagency and Experts Group
about the Indicators for Sustainable Development (IAEG-SDGs): level I: indicators
with a established methodology and data available; level II: indicators with a
established methodology, but with insufficient cover of data and level III: indicators for
which the development of a methodology is still necessary (Santos and Santos, 2017).

The main indicators linked to the activity of MNCs are the following: volume of
production per labor unit by classes of farming/pastoral/forestry enterprise size;
promotion of development-oriented policies that support productive activities, decent
job creation, entrepreneurship, creativity and innovation and encourage the
formalization and growth of micro-, small- and medium-sized enterprises, including
through access to financial services and increase the access of small-scale industrial and
other enterprises, in particular in developing countries, to financial services, including

affordable credit, and their integration into value chains and markets.
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The Environmental Sustainability Index and the Ecological Footprint are the two
main environmental benchmark data collections in contemporary literature. Both data
sets use a similar methodology based on comparing actual environmental loads of
countries with theoretically derived standards or limits for sustainable resource usage
(Duit, 2016).

The absence of internationally-agreed standards for reporting on environmental
performance at company level leads to variations in methodologies and indicators being
used. Current measurement and reporting frameworks relevant to support sustainable
growth are the Sustainability Consortium, the International Integrated Reporting
Council, the Guide to Corporate Ecosystem Valuation, the Greenhouse Gas Protocol
and the Climate Change Reporting Framework.

Retailers, manufacturers and NGOs have joined efforts to develop a
sustainability measurement and reporting system for major product categories sold by
retailers, the Sustainability Consortium (Kamp-Roelands, 2013). Sustainability profiles
are attributed to each company, but, among the supermarkets analyzed, only Walmart is
under the scrutiny of Sustainability Consortium.

The International Integrated Reporting Council is a recent development, whose
mission is to create integrated reporting and thinking inside mainstream business
practice as the norm in public and private sectors. Concrete information about a
company’s strategy, governance, performance and prospects is brought together in a
manner that reflects the economic, social and environmental scenario in which it
operates. The initiative, however, does not reach any supermarket.

The Guide to Corporate Ecosystem Valuation (CEV) aims to integrate
ecosystem benefits and value in business planning and financial analysis (Kamp-
Roelands, 2013). Many corporations have applied the indicator, but supermarkets were
not road testers of the guide. CEV comprises five stages: scoping, planning, valuation,
application and embedding. Scoping consists on determining the objective and scope of
the CEV study. Planning consists on developing a plan for undertaking ecosystem
valuation. Valuation is the undertaking of the valuation itself via a nine-step process.
Application covers internal applications, external applications, communicating the
results, dealing with confidentiality issues and the verification of the results. Embedding
encompasses suggestions on the actions that companies can take to help ensure that

CEV is embedded within company processes and procedures.
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Greenhouse Gas Protocol is an international accounting tool created by WBCSD
and the World Resources Institute that provides standards to measure and manage
emissions. The corporate standard provides requirements and guidance for companies
preparing a corporate-level GHG emissions inventory. The corporate value chain (scope
3) standard allows companies to assess their entire value chain emissions impact and to
identify where to focus reduction activities. The product standard is used to understand
the full life cycle emissions of a product and to focus efforts on the greatest GHG
reduction opportunities. The project protocol is a policy-neutral accounting tool for
quantifying the greenhouse gas benefits of climate change mitigation projects.

Tesco has discussed the important role Scope 3 and Product Standards play in
revealing new opportunities for GHG reductions. Walmart’s representatives participated
in a panel on smart thinking in delivering significant supply chain emissions reductions
of greenhouse gases in 2012. Walmart Brasil was one of the first companies to
voluntarily measure and publicly report its greenhouse gas emissions using the Brazil
GHG Protocol Program. FGV is responsible to implement the GHG Protocol’s work in
Brazil.

Climate Change Reporting Framework (CCRF) is an indicator that filters out
what is required to understand how climate change affects a company’s financial
performance and value creation. Companies are increasingly incorporating climate
change related information in mainstream financial reports in order to understand how
climate change affects the companies’ performance and the necessary actions they could
take to address the risks and opportunities. Climate change related disclosures and the
creation of standards for certain types of information are a result of demand from a
variety of stakeholders and of the introduction of regulatory requirements for the
provision of information. The guides provided by the framework help to enhance the
quality of climate change information in mainstream reports. The practical result
expected from the application of the framework is the confirmation that the CCRF
standards, policies and organizational boundary have been applied consistently from
one reporting period to the next.

Kinder, Lydenberg, Domini (KLD) social performance index is also a widely
known and accepted measure of corporate performance that covers corporate
performance regarding environmental, social and governance issues (Carroll and

Shabana, 2010). In addition, the index includes measures for controversial business



75

issues as abortion, adult entertainment, alcohol, contraceptives, firearms, gambling,
military, nuclear power and tobacco (Carroll and Shabana, 2010).

It is also worth mentioning that Walmart created its own sustainability index
with the objective of fostering progress on identified sustainability hot spots along
global supply chains. After compiling the index results, scorecards that highlight key
hot spots by category are produced and suppliers can see how they rank relative to the
field and gain insight into improvement opportunities for each of the categories they
supply (Walmart, 2017). Suppliers of laundry detergent, for instance, can see how they
are progressing relative to all other suppliers on chemicals of concern; in beef, suppliers
can see how they are doing relative to all other suppliers on animal welfare or emissions
(Walmart, 2017). The index metrics are continuously refined by the Sustainability
Consortium that aligns the index with those developed by organizations such as CDP
and SAC. Walmart understands that simplification and standardization of sustainability
metrics is a key prerequisite for transparency as well as collective action in product
value chains (Walmart, 2017).

The indexes, however, also have limitations and are somehow imperfect. Many
information are difficult to be obtained either because they are protected by rights of
property either because many activities on the informal sector occur on the margin of
the process of data collection (Kaplinsky, 2017). The nature of the data available is
necessarily dependent of the context in which they were obtained, which requires a
comprehensive interpretation before the creation and implementation of policies

(Kaplinsky, 2017).

S. Conclusion

The objective of this dissertation is to identify the function of private standards
of sustainability created by supermarkets in international trade: protect human life and
health or constitute barriers to trade? The analysis of the supermarkets’ sustainability
policies and of the supermarkets’ sustainability reports and their comparison with the
WTO rules, the OECD regulatory framework on CSR and the international indexes
allowed a consistent answer to the question proposed.

In a context of proliferation of regulatory measures, TBT and SPS regulate
technical barriers to trade and phytosanitary measures respectively and have the merit of
calling for harmonization and equivalence on a multilateral level. Harmonization

consists on the process of eliminating or reducing technical barriers to trade, while
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equivalence is a complementary approach to technical harmonization. The application
of TBT and SPS is, however, limited as private standards can only be raised under the
multilateral trade system when there is evidence that the requirement for compliance
with a private standard has a State support.

Recent years have also witnessed the rapid growth in the number of non-statal
private legal regimes that create their own substantive law. In practice, multinational
corporations focus regulatory efforts through contracts and agreements with individual
suppliers that incorporate the multinational corporation’s framework for ethical
standards. The locus of authority is, thus, within the corporate sector and reflects a
corporate-economic rationality. MNCs’ strategy of creating informal lawmaking forums
to offer a low-cost path to create competing rules aims to undermine, change and
reorient substantive legal provisions with which they disagree and advocate for legal
norms that fit their substantive preferences. In terms of private standards of
sustainability, codes of conduct, standards for social reporting and auditing and product
labeling standards were created and disseminated.

The regulatory vacuum as a consequence of the limitations of TBT and SPS
fosters a debate on the governance field about the creation of formal mechanisms that
can sanction abusive practices. Private regulation is present on the shadow of State
action in circumstances in which the State does not act, the State creates a generic
regulatory framework or general policy objectives and private actors regulate the
implementation of measures. Private standards have then an impact on the access to
market of products that do not comply with pre-established requisites.

Private standards, however, cannot only be understood as potential regulatory
barriers. They also constitute measures of corporate social responsibility. The
supermarkets’ sustainability reports reflect the increasing level of demand on matters of
quality and safety and on protection of economic, environmental and social values. The
OECD regulatory framework on CSR can allow a better understanding of supermarkets’
standards.

The context in which the OECD framework on CSR was created was
characterized by illegal practices by multinational enterprises, a de facto authority of the
multinational enterprise on the host country and the lack of conformity of the companies
to their own codes of conduct. There was, thus, a gap between the power and the impact
of multinational enterprises and the State capacity to punish wrongful conduct of

companies. The OECD provides a regulatory logic that allows the normalization of the
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behavior of enterprises and can assist on the imposition of obligations on multinational
firms beyond the State legal structure.

The main OECD mechanisms identified that can have an impact on private
standards on sustainability are the OECD guidelines for multinational enterprises, the
national contact point (NCP) system and the due diligence process. Despite the absence
of true legal obligations towards enterprises, the OECD, according to its founding
treaty, aims to promote policies to achieve the highest sustainable economic growth and
employment and a rising standard of living in member countries, while maintaining
financial stability and thus to contribute to the development of the world economy.

The OECD mechanisms are, thus, inserted on the long-term agenda of increasing
the effectiveness of the international human rights regime to deal with the challenges
posed by globalization. International instruments may have a significant role to play in
establishing corporate responsibility and accountability as carefully crafted precision
tools complementing and augmenting existing institutional capacities (Ruggie, 2007).
The focal points can also be expanded beyond establishing individual corporate liability
for wrongdoing to change structural processes by reforming institutions or creating new
ones that will better regulate the process to prevent harmful outcomes (Ruggie, 2007).
The recent research mentioned on chapter 4 of this dissertation reveals that few cases
accepted on the NCP system led to policy changes on a company.

The analysis of the last Walmart’s sustainability report and its presence on the
debate and the application of international indexes as Sustainability Consortium and
Greenhouse Gas Protocol allow to conclude that Walmart, through its private standards
of sustainability reveals a greater commitment to the protection of human life and
health. Tesco and Casino, on the contrary, tried to demonstrate the accomplishment of
their sustainability policies mainly through sustainability reports. Tesco only had a shy
participation on a debate about Greenhouse Gas Protocol’s standards.

These facts do not allow, however, to conclude that the sustainable function of
Tesco’s and Casino’s private standards of sustainability is not clearly identifiable and
justified and that these standards can constitute disguised restrictions to trade and create
arbitrary and unjustified discriminations. The content of sustainability reports is not
always translated in concrete measures. The adhesion to the Greenhouse Gas Protocol is
insufficient to reveal a commitment to environmental issues as the only variable

inserted on the protocol is the emission of greenhouse gases.
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This dissertation has, however, limits due to the format of international indexes
and due to the soft law nature of OECD rules. Many indexes do not encompass the
sustainability performance of supermarkets and sometimes only provide guidelines to
multinational corporations. The OECD rules, on its turn, do not provide binding
obligations on corporations and do not impose sanctions when OECD rules are violated.

In the future, other aspects can be considered. Examples are the analysis of the
conformity of supermarkets’ private standards of sustainability with the four different
categories of CSR — economic, legal, ethical and discretionary/philanthropic
responsibilities —, the discovery of CSR in different ways that parallel the sociocultural
diversity of values present worldwide and an affirmative corporate social agenda that
goes beyond community expectations to opportunities to achieve at the same time social

and economic benefits.
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